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1. INTRODUCTION

With the entry into force of the Al Act, a more than 3-year long process from the

initial proposal of the EU Commission has come to an end. For many different nationall
authorities the publication has been the start of a process to implement and enforce the
Al Act. These authorities will have to take various actions to properly contribute to that
process, and to make its scope and application clear to Al-providers, deployers, affected
persons and other stakeholders.

The publication of the Al Act, as well as the ongoing federal governmental negotiations
in Belgium, provide for a good opportunity for the Knowledge Centre Data and Society
to take stock of the various tasks that await the Belgian legislator(s). In this policy brief
we provide an overview of the scope of application of the Al Act, especially exemptions
to the scope where national legislators may still (wish to) act. Additionally, we discuss
the different authorities that member states must designate or establish under the Al Act
(including their tasks) and consider which existing Belgian authorities may be suited to
fulfil this role. This report does not delve further into the role of the European Commission,
the Al Office and other European actors under the Al Act.



2. OBJECTIVE AND STRUCTURE

This policy brief intends to highlight crucial decisions that await policy makers in Belgium
particularly regarding the relevant Belgian authorities for the enforcement of the Al Act
as well as the (im)permissibility for the legislator to create rules regarding topics in-and
outside the scope of the Al Act. The policy brief does not contain an in-depth analysis of
the various provisions of the Al Act and only discusses the provisions relevant for Belgian
policy makers. Where an action must be taken or a procedure must be put in place by the
Al Act, but such an action or procedure is already in place due to other legislation, the
paper will not (or only concisely) expand on these provisions. This is particularly relevant
for the provisions regarding market surveillance authorities, which are also regulated

by the Regulation on Market Surveillance and compliance of products (Regulation
2019/1020).!

The policy brief has two main parts. In Part 3 we discuss the legal background of the

Al Act (i.e. a harmonisation measure under art. 114 TFEU) and how this interacts with

the provisions on the scope of application of the Al Act, and the EU and member state
competences. We focus on identifying the extent to which national policy initiatives
related to topics covered by the Al Act are still possible. In Part 4, we delve into the topic
of national Al supervision and enforcement. This supervision and enforcement involves
several authorities with distinct tasks and has to take into account the sectoral approach
used in Annex | and Ill Al Act. We explain the different types of authorities involved and
identify which (existing) authorities can be designated under the Al Act for supervising the
prohibited and high-risk Al systems and the Al systems subject to specific transparency
requirements.

1 Regulation (EU) 2019/1020 of the European Parliament and of the Council of 20 June 2019 on market
surveillance and compliance of products and amending Directive 2004/42/EC and Regulations (EC) No
765/2008 and (EU) No 305/2011[2019] OJ 2 169/1



3. SCOPE OF APPLICATION OF THE Al ACT

3.1. Legal background: Al Act as a harmonisation measure
under article 114 TFEU

Before diving into the text of the Al Act itself, it is important to elaborate on the legal
nature of the Al Act. First, the Al Act is a European regulation meaning that it has direct
effect and is directly applicable in the member states. As opposed to a directive, this
entails that the Al Act does not have to be transposed into national law. This needs to be
distinguished from the provisions that allow or mandate the member states to undertake
further implementing (legislative) actions. These actions can, as such, not change the
directly applicable provisions of the Al Act (i.e. they have to abide those provisions) but
they can further complement the content of the Al Act.

Second, attention is drawn to the fact that the most important legal basis for the Al

Act is Article 114 of the Treaty on the Functioning of the European Union (TFEU).2 Article
14 TFEU enables the EU to adopt measures for the approximation of the provisions laid
down by law, regulation or administrative action in member states which have as their
object the establishment and functioning of the internal market. In other words, article
14 TFEU allows the EU to take legislative action in order to harmonize national laws when
pursuing the objective to support the EU internal market (e.g. preventing undesirable
legal fragmentation). Indeed, Art. 4 (2) TFEU adds to this that internal market policy is

a competence shared among the EU and its member states. Due to the primacy of

EU law, this entails that EU policy actions in relation to internal market topics prevent
member states from further intervening on those same topics (so-called pre-emption).
This is explicitly confirmed by recital T Al Act which states: “This Regulation ensures the
free movement, cross-border, of Al-based goods and services, thus preventing Member
States from imposing restrictions on the development, marketing and use of Al systems,
unless explicitly authorised by this Regulation” (italics added). Concretely, this entails that
Belgium, in principle, cannot e.g. prohibit other Al systems than those included in article

5 Al Act or broaden the high-risk category (article 6 Al Act) or the related requirements.
However, pre-emption does not occur with regard to research and technological
development policy (article 4 (3) TFEU). This means that member states’ and the EU's
competences on these topics exist in parallel and do not compete with each other.?

Although article 114 TFEU aims to harmonize the national legal orders, it still allows for
exceptions (i.e. distinct or different national rules) in three situations.“ First, a member
state can maintain existing national provisions after the adoption of harmonisation
legislation if such provisions are deemed necessary on grounds of major needs referred to
in Article 36 TFEU, or on needs relating to the protection of the environment or the working

2 The Al Act also partially relies on Article 16 TFEU but this provision is only relevant in relation to the
data protection-related provisions of the Al Act, which we only discuss to a limited extent.

3 Elise Muir, An Introduction to the EU Legal Order (Cambridge University Press 2023) 182

4 Koen Lenaerts and Piet Van Nuffel, EU Constitutional Law (Oxford University Press 2021) 238-242



environment (article 114 (4) TFEU).® This pre-supposes that those national provisions were
in place prior to the adoption of the harmonisation measure.

Second, a member state may introduce new national provisions after the adoption

of harmonisation legislation if such provisions are necessary, based on new scientific
evidence, for the protection of the environment or the working environment on grounds of
a problem specific to that member state (article 114 (5) TFEU).” Such problem should arise
after the adoption of the harmonization measure, excluding pre-existing problems.

Third, harmonization legislation can, in appropriate cases, include a so-called safeguard
clause authorising the member states to take provisional measures for one or more of the
non-economic reasons referred to in Article 36 TFEU. As such, the Al Act does not appear
to foresee a dedicated, general safeguard clause. Article 2 (11) Al Act could be understood
to function as a specific safeguard clause regarding workers' rights, although it also
echoes arts 114 (4) and (5) TFEU rendering its nature unsure.

These rules are important to keep in mind for assessing the permissibility of possible
national regulatory measures implementing the Al Act or additional legislative measures
in relation to Al. After all, member states such as Belgium need to respect and move
within these constraints. This brings us to the first important topic under the Al Act which
member states should respect, i.e. the scope of application of the Al Act.

3.2. Scope of application of the Al Act

Article 2 Al Act establishes the scope of application of the Al Act. For the purposes of this
policy brief, we will only briefly discuss the general scope of application. Conversely, we
highlight the paragraphs containing the exclusions of the scope of application of the Al
Act as they are most relevant for the policy brief's objective (see supra): i.e. paragraphs
(3), (6), (8), (10)-(12) of article 2 Al Act. For each paragraph we briefly explain its content
and highlight some of the related implications or questions for Belgian policy makers.

The first paragraph of article 2 Al Act lists various actors and activities they can undertake
which fall under its scope of application. For instance, providers placing Al systems or
putting them into service on the EU market should abide by the Al Act, irrespective of
whether those providers are established within the EU. Similarly, deployers of Al systems
that have their place of establishment within the EU should also respect the Al Act, even if
the output is used outside of the EU. For all of those situations, pre-emption by the Al Act

5 The list of art. 36 TFEU mentions: grounds of public morality, public policy or public security; the
protection of health and life of humans, animals or plants; the protection of national treasures possessing
artistic, historic or archaeological value; or the protection of industrial and commercial property. This is a
closed list.

6 In such situation, the member state shall notify the Commission of these provisions as well as the
grounds for maintaining them.

7 In such situation, the member state shall notify the Commission of the envisaged provisions as well
as the grounds for introducing them. Note that new national provisions cannot be introduced on the basis of
the major needs referred to in Article 36 TFEU.



applies, reducing the potential for related national deviations or derogations significantly
(i.e. only if one of the grounds for exceptions under article 114 TFEU would be available).
We consider this to be highly unlikely and therefore focus on the exclusions of the scope
of application of the Al Act.

3.2.1. Exclusion of Al systems for military, defence and national security
purposes

Given the limited scope of EU competences regarding military and defence matters (see
e.g. arts. 4 (2) and 24 Treaty of the European Union (TEU)), it is not surprising that article 2
(3) Al Act excludes various activities involving Al-systems for military, defence and national
security purposes from its scope of application. More specifically, the Al Act does (in
summary):
a. Not affect national competences regarding national security;
b. Not apply to Al systems available or used on the EU-market exclusively for military,
defence or national security purposes;
c. Not apply to Al systems unavailable on the EU-market, of which the output is used in
the EU exclusively for military, defence or national security purposes.

In essence, this means that the Al Act leaves it up to Belgium to decide whether or

not it would desire to introduce additional rules on the development and/or use of Al
by its armed forces or within its boundaries.® Given that Belgium is a NATO-ally, it is
recommendable that it aligns its future policy on this matter with the NATO Al strategy.’

3.2.2. Specific exclusion of scientific research & development

Article 2 (6) states that the Al Act does "not apply to Al systems or Al models, including
their output, specifically developed and put into service for the sole purpose of scientific
research and development”. Two elements limit the scope of this exclusion:

a. Al systems or models that are not specifically developed for scientific research and
development do not fall under this provision (e.g. Large Language Models (LLMs)
that could be used for scientific research purposes);

b. Al systems or models that would be developed for scientific research and
development purposes, but that can as well be used for other purposes (e.g.
commercial purposes or law enforcement) also do not fall under this provision.™

8 To illustrate, reference is made to the legislative proposal that intended to ban lethal autonomous
weapons (LAWS/"killer robots”) in Belgium which was partially approved by the Belgian Chamber of
Representatives in the course of 2024. However, the proposal was not approved definitively and could be
picked up later. See: https://www.dekamer.be/kvvcr/showpage.cfm?section=/flwb&language=nl&cfm=/site
wwwcefm/flwb/flwbn.cfm?legislat=55&dossierlD=0322 . See also recital 24 Al Act.

9 See: https://www.nato.int/cps/en/natohqg/official texts 227237htm
10 See also recital 25 Al Act.
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In both cases, the respective requirements under the Al Act would, in principle, still be
applicable.

Furthermore, recital 25 Al Act adds that any research and development activity should
be carried out in accordance with recognised ethical and professional standards for
scientific research and should be conducted in accordance with applicable Union law."

This matter is further complicated by the fact that research and technological
development policy is a parallel, shared competence between the EU and its member
states (article 4 (3) TFEU, see above). This leads to the question to what extent Belgium
(or its regional entities) could adopt additional rules concerning the use of Al systems for
scientific research and development, although the Al Act excludes them from its scope
of application. After all, pre-emption by EU law does not occur in this context. However,
member states are not entirely free to adopt additional rules. When considering to do
so, they must take into account that the envisaged rules should still respect primary

EU law which includes the four freedoms enshrined in the TFEU™ and the EU Charter of
Fundamental Rights (e.g. the freedom of arts and sciences and the freedom to conduct a
business).” Moreover, the so-called effet utile or effectiveness of relevant EU policy should
not be compromised.” As recital 25 Al Act explicitly states that the Al Act should support
innovation, respect freedom of science and not undermine research and development,
it appears a priori rather difficult for a member state to justify imposing (additional) rules
or restrictions on scientific research and development activity involving Al systems.”
After all, such rules or restrictions could, depending on their nature, compromise the effet
utile of the exclusion from the scope of application of the Al Act and its broadly-worded
underlying purpose.” These considerations equally apply, mutatis mutandis, if Belgium
(or one of its regions) would consider to broaden the scope of the exclusion (of scientific
research and development) from the scope of application of the Al Act (e.g. by allowing
that Al systems or models that are not specifically developed for scientific research and
development but that are used for such purposes can also fall under the exclusion).

n This is also included in the EU Declaration on Digital Rights and Principles for the Digital Decade (see
chapter Il (9), f).

12 The four freedoms are: free movement of goods, free movement of capital, freedom to establish and
provide services and free movement of labour.

13 Respectively, art. 13 and 16 of the EU Charter of Fundamental rights: Charter of Fundamental Rights
of the European Union [2000] OJ 1364/1

4 Maria-Elvira Mendez-Pinedo, 'The principle of effectiveness of EU law: a difficult concept in legal

scholarship' [2021] 11(1) Juridical Tribune 5-29, https://www.tribunajuridica.eu/arhiva/Anlivl/1.Elvira%20
Mendez%20Pinedo.pdf
15 Recital 25 Al Act also states: “Moreover, it is necessary to ensure that this Regulation does not

otherwise affect scientific research and development activity on Al systems or models prior to being placed
on the market or put into service.”

16 This reasoning is supported by the fact that the Court of Justice of the EU (CJEU) often uses the effet
utile principle apagogically in its decisions, i.e. to support an interpretation of EU rules which avoids lower
effectiveness (or effet utile) of those EU rules. See: Jan Blockx, 'Effet Utile Reasoning by the Court of Justice

of the European Union is Mostly Indirect: Evidence and Consequences' [2022] 14(1) European Journal of Legal
Studies 141-171, https://ejls.eui.eu/wp-content/uploads/sites/32/2022/08/07.-EJL S-141-Blockx.pdf
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Finally, this also resonates in article 181 TFEU which requires that the EU and the member
states coordinate their research and technological development activities so as to ensure
that national policies and Union policy are mutually consistent (italics added).

In summary, it seems rather unlikely that a member state such as Belgium would be

able to impose stringent, national rules on scientific research and development activity
involving Al systems, while there is still margin for national policy initiatives supporting
this type of activity (e.g. the research part of the Flemish policy plan on Al).” In addition,
the new Flemish Coalition Agreement explicitly mentions that it will not do so-called
‘gold-plating’, which means going beyond the requirements imposed by European or
international regulation.” In this context, such position entails that no additional rules will
be imposed on scientific research and development activity involving Al systems by the
Flemish legislator.

3.2.3. General exclusion of Al research, testing or development

A related exclusion of the scope of application of the Al Act is found in article 2(8). This
provision states that the Al Act does not apply to any research, testing or development
activity regarding Al systems or Al models prior to their being placed on the market or put
into service. However, testing in real world conditions is not covered by this exclusion. We
first address the exclusion itself.

In essence, article 2(8) Al Act appears to intend to exclude any activity regarding Al
systems preceding their marketing and/or deployment from the scope of application

of the Al Act.” Especially “"development activity” can be considered as a very broad
notion potentially encompassing a wide variety of pre-market/-use activities. At the
same time, it also has to be recognized that this exclusion may in practice be much less
relevant or impactful than it appears at first sight. After all, the Al Act imposes a range

of requirements (especially on high-risk Al systems) relating to e.g. data governance
(article 13 Al Act) or accuracy and robustness (article 15 Al Act), which are best taken into
account already during the development phase (‘compliance by design”). Otherwise, the
technical debt may be too big and/or complex to overcome later and to bring the system
in line with regulatory requirements. Nonetheless, given that research and technological
development policy is a shared, parallel competence with member states (article 4(3)
TFEU), Belgium (or its regions) may decide to introduce specific rules on these pre-market
activities. The considerations mentioned in 6.2.2 also apply in this context (i.e. respect
primary EU law and the effet utile-principle, and the no-gold plating-position by the
Flemish government).

17 General website: https://www.flandersairesearch.be/en

18 Flemish Government, Vliaams Regeerakkoord 2024-2029, September 2024 https://www.vlaanderen.
be/publicaties/vlaams-regeerakkoord-2024-2029-samen-werken-aan-een-warm-en-welvarend-
vlaanderen

19 Art.2 (8) differs from art. 2(6) Al Act in the sense that the latter also applies to the placing on the
market and/or use of Al systems for scientific research and development.
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This appears especially relevant in relation to the hypothesis of development of
prohibited Al systems within the EU and the subsequent marketing of such systems
outside of the EU. These two types of activities escape the scope of the Al Act and are,

in principle, allowed (article 2 (8) juncto article 5 Al Act).?° In other words, this constitutes a
significant gap that Belgium and its regions could close. After all, it would be consistent
policy, seemingly in accordance with the effet utile of the Al Act, to not have Al systems
that are prohibited on our own EU market, be developed within and exported from the EU.
A first and minimal step that member states such as Belgium and its regions could take

in this direction is to ensure that no public funding is allocated to initiatives that intend to
develop and/or export prohibited Al systems. Whether or not this would fall under the ‘no
gold-plating’'-position from the Flemish Coalition Agreement is unclear.

Second, it is pointed out that testing in real-world conditions ("TRWC") is not covered
by this exclusion. This is a logical exception to the exclusion as the Al Act provides a
dedicated regime for such testing.? Relatedly, it seems rather unlikely that Belgium
could disregard this regime when implementing a TRWC-initiative for Al systems (e.g. by
providing a more flexible or strict regime).

3.2.4. Exclusion of personal, non-professional use by deployer

Article 2 (10) Al Act states that it does "not apply to obligations of deployers who are
natural persons using Al systems in the course of a purely personal non-professional
activity”. Although the formulation of this exclusion provides ground for discussion, it
appears to intend to generally exclude personal, non-professional use of Al systems by
natural persons from the scope of application of the Al Act.?

As this is a matter where pre-emption applies, Belgium cannot maintain or introduce
different national rules (i.e. subject personal use to specific rules), unless article 114 (4) or (5)
TFEU would apply. While “the protection of health and life of humans” from article 36 TFEU
could (in theory) be used to maintain existing national provisions under article 114 (4) TFEU,
the introduction of new national provisions would have to resolve a problem relating to
environmental or working environment protection. Subjecting personal use of Al systems

20 The European Parliament outlawed the export of prohibited Al systems in its compromise version of
the Al Act. This amendment did not make it into the final text, however.

21 See art. 3(53), (57), (59); art. 9(7), art. 60 and 61, art. 76 and Annex IX Al Act. See infra.

22 It is unclear why this exclusion was formulated in this particular way, as this implies that e.g. art. 26 Al

Act does not apply in the hypothesis of personal-non-professional use of high-risk Al systems. This entails that
in such circumstances it is, strictly legally speaking, not required to adhere to the instructions for use. Similarly,
the formulation also raises questions with regard to the transparency requirements of art. 50 Al Act. See: T.
Gils, "A Detailed Analysis of Article 50 of the EU's Artificial Intelligence Act”, https://papers.ssrn.com/sol3
papers.cfm?abstract_id=4865427
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to rules seems a priori a rather unlikely solution in this regard.?

3.2.5. Increased national protection of workers' rights

The Al Act allows member states to (i) maintain or introduce laws, regulations or
administrative provisions which are more favourable to workers in terms of protecting their
rights in respect of the use of Al systems by employers, or (i) to encourage or allow the
application of collective agreements which are more favourable to workers than the Al
Act (article 2 (11) Al Act). Therefore, article 2 (11) Al Act could be understood to function as
a specific safeguard clause regarding workers rights, although it also echoes arts 114 (4)
and (5) TFEU rendering its nature unsure.?

Regardless of this legal discussion, this provision allows Belgium to indeed maintain or
introduce national laws or collective agreements that reinforce the rights of workers vis-
a-vis the use of Al systems by their employers. A good example of a relevant, existing
Belgian collective agreement is the “collective agreement nr. 39 on the information

and consultation regarding the social consequences of the introduction of new
technologies”.?® This agreement contains a procedure which further complements the
information obligation on employers introducing a high-risk Al system in the workplace
stemming from article 26 (7) Al Act. Other possible measures that could reinforce the
protection of workers can be deduced from the Knowledge Centre's vision paper “Data,
Al and Work" % Vice versa, article 2 (11) Al Act does not allow Belgium to weaken the
protection of worker's rights as compared to the level offered by the Al Act.

3.2.6. Exclusion of Al systems released under free and open-source licences

Finally, article 2 (12) Al Act excludes Al systems released under free and open-source
licences from its scope of application, unless such systems are to be considered a
prohibited, a high-risk or an Al system to which one of the transparency requirements of

23 A possible but rather far-fetched hypothesis could be that, assuming that energy or water
consumption by Al systems continues to rise due to widespread use of Al systems by natural persons, national
usage restrictions would be imposed in Belgium in order to combat global warming or water depletion.
(However, the better solution would likely be to strongly incentivize Al developers to commit to energy-/water-
efficient Al techniques and systems.)

24 For instance, article 2(11) Al Act does not refer to the temporariness of the measures, allowing member
states to take permanent measures. This appears to be at odds with art. 114 (10) TFEU, rendering it difficult to
categorise it as an actual safeguard clause.

25 Nationale Arbeidsraad, Collectieve Arbeidsovereenkomst nr. 39 van 13 december 1983 betreffende de
voorlichting en het overleg inzake de sociale gevolgen van de invoering van nieuwe technologieén, https://
cnt-nar.be/sites/default/files/documents/CAO-COORD/cao-0392pdf

26 Knowledge Centre Data & Society, Visiepaper Data, Al en Werk (2024), https://data-en-
maatschappij.ai/publicaties/visiepaper-data-ai-en-werk
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article 50 Al Act apply.?

As this is a matter where pre-emption applies, Belgium cannot maintain or introduce
different national rules (e.g. exempt open source high risk Al systems from the respective
Al Act requirements), unless article 114 (4) or (5) TFEU would apply. Various grounds from
article 36 TFEU could (in theory) be used to maintain existing national provisions under
article 114 (4) TFEU, but this appears highly unlikely and irrelevant given the apparent lack
of impacted rules. Similarly, it seems unlikely that the introduction of new, relevant national
provisions (such as e.g. allowing open source prohibited Al systems on the Belgian market)
would be able to resolve a problem relating to environmental or working environment
protection.

3.2.7. Concluding summary and overview table

To conclude this part, we present an overview table which lists the various policy topics
discussed above and the potential for national policy initiatives on those matters.

Topic Room for national policy initiatives

Military, defence and national security Ample room
(international coordination recommended)

Scientific research & development

General Al research, testing or
development

Personal, non-professional use by deployer

Worker's rights

Al systems released under free and open-
source licences

27 The substantive scope of this exclusion is difficult to define. After all, this provision only excludes open
source Al systems that cannot be regarded as prohibited, high-risk Al systems or Al systems subject to art.

50 Al Act. However, by lack of residual regime that would apply to Al systems not falling in those categories,

it is unclear from which rules Al systems released under free and open-source licences are then exempted.
Moreover, the Al Act generally does not impose requirements on components of (high risk) Al systems (such

as datasets or models) with two important exceptions: (i) the General Purpose Al Model-regime (GPAIM)

(art. 51-55 Al Act) and (i) art. 25 (4) Al Act. However, both of them include a dedicated exemption from their
requirements in favour of such components being released under free and open-source licences.
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4. RELEVANT PUBLIC AUTHORITIES UNDER
THE Al ACT

The following part of this policy brief focuses on the various public authorities that play a
role in the implementation and enforcement of the Al Act. For each type of authority, we
first provide a general explanation of the related provisions of the Al Act, before assessing
the implementation in Belgium and providing related recommendations.

For the structure of this section, we will first discuss the provisions applicable to all
national competent authorities (hereafter “NCAs"), which we consider to include alll
designated notifying authorities, market surveillance authorities as well as additionall
public entities designated as an NCA for the Al Act. It should be kept in mind that the
provisions discussed in this section continue to apply for NAs and MSAs.

Following the discussion of NCAs, we discuss notifying authorities (hereafter “NAs") as
well as the associated notified bodies. These authorities and bodies are primarily active
in the conformity assessment procedure before an Al system is placed on the market

and are chronologically the first authorities that a provider of an Al system would be
confronted with (notwithstanding exceptions such as regulatory sandboxes). Notified
bodies are private entities (conformity assessment bodies) that perform conformity
assessments and meet the legal requirements to perform this assessment under the

Al Act. NAs assess whether conformity assessment bodies meet the applicable legall
requirements and notify them to the European Commission if they do so. This allows them
to start their conformity assessment activities as notified bodies. We then continue with a
discussion of market surveillance authorities (hereafter “"MSAs"), who primarily act once
the Al system has been placed on the market or put into service. These authorities can
verify if Al systems comply with the applicable legal requirements. Once these three main
types of authority under the Al Act have been discussed, we also examine the powers
given to national public authorities or bodies which supervise or enforce the respect of
obligations under Union law protecting fundamental rights. The Al Act empowers them
to request certain documentation created under the Al Act when necessary to fulfil their
mandate.

MSA NPA
Market Surveillance National Public
NCA Authority Authority

National Competent
Authority NA NB

Notifying Authority Notified Body

NAB CAB
\felife]gle]! Conformity
Accreditation Body Assessment Body
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4.1. National Competent Authorities
4.1.1. Requirements in the Al Act

Member states must designate several NCAs for the purpose of the Al Act (article 70 Al
Act). The member states must establish or designate, as NCAs, at least one NA and one
MSA.

Additional authorities can be designated in accordance with the organizational needs
in a particular member state.? In this regard, the recitals to the Al Act also mention

that any kind of public entity can be appointed as an NCA, following specific national
organizational needs.? This possibility is not repeated in the proper articles of the Al Act,
however, creating unclarity on whether or not member states can actually proceed with
any public entity as an NCA.

NCAs must be independent, impartial and without bias, and their members must refrain
from actions incompatible with their duties.*® Member states must provide the authorities
with sufficient technical, financial, and human means and infrastructure to perform

their tasks effectively.® This includes having sufficient personnel permanently available
with relevant expertise.’> Member states must additionally assess the competence and
resource requirements annually. The authorities must also take sufficient cybersecurity
measures and follow confidentiality obligations detailed in the Al Act.*

NCAs may provide guidance and advice on the implementation of Al Act, taking into
account guidance and advice of the Al Board and the European Commission. If they
provide advice on an Al system covered by other Union law, they must consult with the
other competent authorities under that union law.** NCAs can request various pieces
of documentation from providers of Al systems. This includes the documentation drawn
up by an Al provider when it decided that its Al system falls under Annex lll of the Al Act
but is not high-risk based on article 6(3) of the Al Act. Regarding high-risk Al systems,
NCAs can also access the technical documentation, documentation related to the
quality management system and the changes approved by notified bodies, decisions
and documents issued by notified bodies, as well as the EU declaration of conformity.*
Furthermore, NCAs can also request providers of high-risk Al systems to demonstrate the
conformity of the Al system with the requirements of the Al Act.* In relation to general
purpose Al-models, NCAs have the possibility to request information from the provider,

28 Art. 70 Al Act

29 Recital 153 Al Act

30 Art. 70 (1) Al Act

31 Art. 70 (3) Al Act

32 Note that the specific personnel requirements for MSAs and NAs do not mention "permanent”

availability of personnel. It is unclear if this discrepancy should result in a different interpretation of the
personnel requirement for various authorities.

33 Art. 70 (4-5) juncto Art. 78 Al Act
34 Art. 70 (8) Al Act

35 Art. 18 and 47 Al Act

36 Art. 16 (k) Al Act
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require their cooperation during the exercise of their competences as well as receive
reports of serious incidents and corrective measures related to general-purpose Al
models.*’

Member states must also ensure the NCAs establish at least one Al regulatory sandbox at
national level, operational by 2 August 2026. The member state must provide appropriate
resources to the NCAs for the regulatory sandboxes and ensure an appropriate level of
cooperation between the NCAs and authorities supervising other sandboxes. NCAs will
need to agree to a specific sandbox plan with participating providers and, if testing

in real world conditions occurs in the sandbox, they need to agree on the terms and
conditions of the testing and appropriate safeguards with the participants. NCAs will
have the power to suspend the testing process, or the participation in the sandbox if
significant risks to health and safety and fundamental rights are not mitigated. Upon
request by participants, NCAs must provide participants with written proof of the
successful activities in the sandbox and an exit report.

4.1.2. Implementation in Belgium

Article 70(1) Al Act, which requires Belgium to establish or designate as NCAs at least one
NA and one MSA, can be given two different interpretations.

The first interpretation, which we consider applicable for this policy brief, is that Belgium
must designate at least one NA and one MSA (but can designate more of either) and
that all of those authorities are automatically considered NCAs, with the tasks and
powers of NCAs outlined above. In addition to this "automatic” designation of NAs and
MSAs as NCAs, the legislator can also designate an NCA that is neither NA nor MSA (i.e. a
different public entity), in accordance with its organisational needs.*® This interpretation is
supported, among others, by recital 126 which mentions a notification of notified bodies
by an NCA (a task which must be performed by NAs) and by several articles (e.g. article
6(4), 1,14 and 16(k) Al Act) which refer to NCAs in a capacity where they fulfil the tasks

of an MSA. It would not be logical to refer to NCAs in these articles if all NAs and MSAs
were not automatically also NCAs. This would deprive some NAs and MSAs of access to
documents and information needed for their tasks.

The second interpretation of article 70(1) Al Act is that Belgium must first establish or
designate the relevant NAs and MSAs for the Al Act and then designate one or more of
those authorities as NCAs. This leaves the possibility that a designated NA or MSA is
not an NCA. Additionally, it would still be possible to designate a different (non-NA/ -
MSA) public entity as an NCA in accordance with organisational needs. This second
interpretation could allow a member state to add more granularity to the organisation
of its competent authorities under the Al Act. For example, it could designate only one
NCA from its group of MSAs, thereby allowing only that NCA to provide guidance on

37 Art. 53 and 55 Al Act
38 Recital 153
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the Al Act and perform NCA-specific tasks. This could be used as a tool to ensure a
more consistent/uniform interpretation of the Al Act’s provisions within a member state
by allowing one authority to clearly be in the lead for the Al Act's interpretation and
enforcement. However, as mentioned above, we consider the first interpretation of article
70(1) Al Act more likely to be correct since this provides all authorities with competences
and tools which they logically need to perform their tasks (e.g. the possibility to request
providers to demonstrate compliance). Therefore, the considerations in this section
should be considered applicable to NAs and MSAs on top of the specific provisions and
considerations applying to them respectively as discussed below. Finally, we do urge for
the interpretation of article 70(1) Al Act to be clarified at the Union level to ensure clarity
for the involved stakeholders and a uniform application of the Al Act throughout the
Union.

The consequence of using this first interpretation is that any designated NA or MSA can
provide guidance and advice on the implementation of the Al Act and, by extension,

on their interpretation of the Act and its requirements. The sector- or product-specific
knowledge of the NAs and MSAs that already exist in the memlber state can help to make
this advice and guidance specific and suitable for the various providers developing Al
systems for specific sectors and products. At the same time, a multitude of authorities
providing guidance also risks confusing providers and allowing for conflicting or diverging
interpretations of the Al Act's requirements. In order to simplify the compliance process
for different stakeholders and potentially reduce the respective resources on the side

of the authorities, we recommend that NCAs only jointly adopt guidance on Al Act
implementation and establish advanced coordination mechanisms between themselves.
This should ensure that sufficient attention is being paid to sectoral or product-

specific considerations, while also avoiding diverging or contradictory guidance. Such
coordination could be largely based on the existing processes in Belgium for cooperation
between MSAs. ¥

The Belgian legislator will need to decide on how many, and which, authorities or other
public entities will qualify as NCAs under the Al Act. Belgium has several existing NAs

and MSAs under other European legislation, which can fulfil a similar role under the Al
Act, as we elaborate in the sections below.“® In our view, the decision regarding NCAs will
primarily be resolved through the designation of MSAs under the Al Act, as they then also
become NCAs.

If the legislator sees fit, an NCA could, however, be a public entity separate from the
designated MSAs and NAs.*' Such a public entity could fulfil roles which may otherwise

39 FPS Economy, SMEs, Self-employed and Energy, nationaal programma voor markttoezicht 2021
Belgié, 23 December 2020
40 For example, the designation of the FAMHP in art. 4, 4° wet van 20 juli 2006 betreffende de

oprichting en de werking van het Federaal Agentschap voor Geneesmiddelen en Gezondheidsproducten,
BS 8 september 2006, https://etaamb.openjustice.be/nl/wet-van-20-juli-2006_n2006022888, and the
designation of the BIPT through art. 20 -24 Koninklijk Besluit van 25 maart 2016 betreffende het op de
markt aanbieden van radioapparatuur, BS 11 mei 2016, https://www.ejustice.just.fgov.be/cgi_loi/change
lg.pl?language=nl&la=N&table_name=wet&cn=2016032526.

41 Recital 153 Al Act
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imply a bias or conflict of interest for MSAs or NAs, such as supervising (or providing
guidance in) a regulatory sandbox. Since NAs and MSAs both have a role in the entry or
in the continued presence of an Al system on the market, there is a possibility that their
provided guidance in the regulatory sandbox may conflict with a later decision, either
when e.g. refusing entry to the market for similar products or in taking market surveillance
measures against a system already on the market.“? This tension between advice in

the sandbox and later enforcement would not be present for a competent authority/
public entity that exclusively guides the regulatory sandbox. However, it could be argued
that the usefulness of the guidance in the sandbox (and for that matter the general
guidance provided by the NCA) should not conflict, or at least not be irreconcilable, with
later decisions by NAs or MSAs. In addition, the Al Act explicitly states that the authorities
responsible for the sandbox shall provide sandbox participants with “guidance on
regulatory expectations and how to fulfil the requirements and obligations set out in this
Regulation".** Such guidance will only be genuinely valuable if the authority involved also
has a legal mandate to enforce and provide binding interpretations of the Al Act (i.e. an
NA or MSA).

In summary, appointing a distinct public entity for establishing and managing a
regulatory sandbox has the benefit of avoiding uncertainty around the legal/precedent
value of guidance offered by MSAs. At the same time, guidance provided by such public
entity will necessarily lack legal significance. A possible solution could be to include a
provision in the regulatory sandbox terms and conditions that either states (i) that MSAs
will give their best effort to provide guidance that they will respect later but that they
will not be bound by it if relevant circumstances change (e.g. the Al-system, changing
interpretation due to CJEU-decisions,...); or (ii) that the authority managing the sandbox
will do its best effort to provide guidance, supported by official documentation, but
cannot guarantee that other authorities will follow its interpretation. We acknowledge
that neither situation is ideal. In order to avoid adding complexity to the existing system
of NAs and MSAs, we would recommend to avoid creating or designating a separate
(regional) public entity to act as NCA for the sole purpose of managing a regulatory
sandbox.

4.2. Notifying Authorities and Notified Bodies
4.2.1. Requirements in the Al Act

A member state must designate or establish at least one notifying authority ("NA")
to assess, designate and notify conformity assessment bodies as well as to monitor
them once they have become notified bodies.** The notifying authority will evaluate if
conformity assessment bodies meet the requirements to become a notified body and

42 Given the fast-changing Al ecosystem (both in terms of technology and applications), we deem this
to be a probable situation.

43 Art. 57 (7) Al Act.

44 Art. 28 Al Act
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to perform conformity assessments of Al systems under the Al Act. The notifying authority
can be, but does not have to be, a national accreditation body.*

A notified body under the Al Act is a conformity assessment body that has been notified
in accordance with the Al Act or other relevant legislation.“® In practice, these bodies
perform third-party conformity assessments of Al systems to verify that the providers have
fulfilled their obligations and that Al systems meet the requirements from the Al Act before
being put into service or put on the market.

NAs are subject to a separate set of requirements of their own; they cannot have
conflicting interests with conformity assessment bodies, cannot perform activities
performed by conformity assessment bodies nor provide any consultancy services
commercially or competitively. NAs must have adequate competent personnel with
the necessary expertise to perform their tasks.* Finally, they must also safeguard the
confidentiality of the information they obtain, in accordance with the Al Act.*®

The NAs of all member states will cooperate to develop the procedures for the
assessment, designation, and notification of conformity assessment bodies.*” While this
does not require immediate action from the member state at this time, we do recommend
that Belgian NAs and involved policymakers align on which procedures (in terms of type,
form, etc.) are most beneficial for them and bring a clear position to negotiations with
other NAs.

4.2.2. Belgian Implementation

Belgium has several existing NAs which provide for procedures to allow a conformity
assessment body to become a notified body.*® These existing NAs are competent to
designate notified bodies under existing EU harmonisation legislation according to their
expertise. This can be illustrated by reference to some existing NAs already competent
under the legislation mentioned in Annex | Al Act:
+ The federal agency for medicines and health products (FAMHP) notifies conformity
assessment bodies for medical devices;
+  Federal Public Service (FPS) Economy notifies conformity assessment bodies for toys,
machinery, Personal Protective Equipment (PPE), pressure equipment, explosives, and

45 Art. 28 (2) Al Act

46 Art. 2 (22) Al Act

47 Art. 2 (19) and 43 Al Act

48 Art. 78 Al Act, we assume that the NA would qualify as a “legal person involved in the application of
the Regulation”.

49 Art. 28 Al Act

50 European Commission, ‘Notifying Authorities' (Single market compliance space) https://webgate.

ec.europa.eu/single-market-compliance-space/notified-bodies/notifying-authorities?filter=countryld:56
accessed 26 September 2024; Muriqi Elisa, 'Aanmelden: wat, waarom, wie?' (Website FPS Economy, 15 January
2019) https://economie.fgov.be/sites/default/files/Files/Event /170309/Aanmelding-wat-waarom-wie.pdf
accessed 26 September 2024,
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more;
+ BIPT notifies conformity assessment bodies for the conformity of radio equipment.

A key question for the Belgian implementation of the Al Act will be which existing NA (or
authorities), if any, will be competent to designate and notify notified bodies under the Al
Act. If none of the existing NAs are designated, a new NA would have to be established.
However, as outlined in the following sections, we believe this option would not be
advisable.

High-risk Al systems covered by the EU harmonisation legislation listed in Section A of
Annex | Al Act will follow the relevant conformity assessment procedures in that existing
EU product legislation.”' Following article 43(3) Al Act, conformity assessment bodies
notified under the section A, Annex | Al Act product legislation will be entitled to verify

the conformity of high-risk Al systems with the applicable requirements. However, in order
to do so, the conformity assessment bodies must comply with several requirements

in the Al Act and these requirements must have been assessed by the competent NA

in accordance with the notification procedure set out in the Section A, Annex | Al Act
product legislation. Specifically, the Al Act requires that the conformity assessment bodies
comply with an independence requirement, that their personnel and management are
not involved with high-risk Al systems, and that they are capable of carrying out the

tasks with a high degree of integrity, and have the requisite competence in the field

and sufficient and competent personnel (see also below).®? In addition, they must meet
the confidentiality requirements in the Al Act for information and data obtained while
carrying out their tasks.> The notified bodies can still evaluate whether the product or
service meets the requirements from the pre-existing product legislation for which the
notified body was originally appointed. For example, a notified body that concerned itself
with medical devices before the entry into force of the Al Act could now assess both the
requirements under the Medical Devices Regulation as well as the Al Act requirements
when it assesses a medical device with an integrated Al system.

As the goal of article 43(3) Al Act is to ensure continuity for the existing notified bodies
under the product legislation in section A, Annex |, and clarity and simplicity for the
product manufacturers, our recommendation would be to maintain the associated NAs
managing these notified bodies for the Al Act.*> In other words, existing NAs should
retain their position and gain the competence to verify if notified bodies also fulfil the
requirements of the Al Act for the products and services they normally assess as well as
for Al systems associated with those products and services. If (instead) a new NA would
be appointed to notify notified bodies under the Al Act, there is not only the risk for
confusion on the side of the notified body but also a risk of double efforts by the NAs (e.g.
both conducting similar assessments of the notified body's independence). Additionally,
a provider or manufacturer who appeals against a decision of the notified body would
have to determine which of the two NAs would be the appropriate instance for its appeal.

51 Art. 43 Al Act

52 Art. 43 (3) Al Act
53 Art. 78 Al Act
54 Recital 124 Al Act
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If our suggestion to maintain the existing NAs is followed, the Belgian legislator, before
designating the NAs, should still verify that the NAs themselves fulfil the requirements
to avoid a conflict of interests (under the Al Act) and have sufficient qualified personnel
at their disposal in view of their expanded competence. As the Al Act does not explicitly
refer to this personnel as employees, we assume that it would also be possible for the
authorities to rely on contractors instead of solely on employees to the extent this can
reconciled with the requirements from art. 70 Al Act (e.g. independence).

Those NAs in turn will have to check whether their existing procedures assess specific
requirements laid down in the Al Act for existing notified bodies. This is a general
necessity to determine if existing notified bodies are already entitled to perform
conformity assessments or if they first need to undergo the notification procedure in the
Al Act. The mentioned requirements concern independence of the notified body from
providers and operators of high-risk Al systems and of competitors of the provider, and
non-involvement in the design, development, marketing or use of high-risk Al systems.
Additionally, the requirements include the body's capability to carry out (or have carried
out on their behalf) its tasks with sufficient competence. If these requirements were

not included in the original assessment, NAs will have to assess these requirements in

a new notification procedure to enable the notified bodies to also perform conformity
assessment under the Al Act.*® Since these requirements are focused on the Al-related
aspects of the conformity assessment it appears likely to us that NAs have not checked
for these requirements in their existing notifications. They will thus need to provide for a
new notification, after applications for notification by the conformity assessment bodies
and thorough assessment of their suitability. Otherwise, providers will not have access
to notified bodies which can perform the conformity assessment under the Al Act.> We
therefore suggest that NAs start this process for their existing notified bodies as soon as
possible after the entry into force of the Al Act and that they proactively inform notified
bodies of the relevant procedures to start an new notification procedure under the Al Act.

High-risk Al systems under Annex Il of the Al Act are generally subject to a conformity
assessment procedure based on internal control under the Al Act (i.e. self-assessment

by the system'’s provider). Logically, this does not require the involvement of notified
bodies and, by extension, no NA must be designated. This is the case for all categories
under Annex |l except point | (permitted biometrics under Union or national law) where
the provider may opt for either an internal control procedure or an assessment with the
involvement of any of the existing notified bodies.” Since the Al Act leaves the choice of
the relevant notified body with the provider, it appears necessary that the assessment by
the NA also includes whether a notified body is suited to assess biometrics systems. The
possibility for the provider to choose a notified bodly is limited if the high-risk (biometric)

55 Art. 43 (3) Al Act

56 This is needed to meet the requirement in article 43 (3) Al Act which states that notified bodies under
existing European product legislation can control the conformity of the high-risk Al system if their compliance
with article 31(4), (5), (10) and (1) of the Al Act has been assessed in their notification under the existing
legislation. Since this is unlikely to be the case, the notification procedure will need to be followed to ensure
that providers can bring their Al systems on the market.

57 Recital 125, Art. 43 (1) Al Act
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Al system is intended to be put into service by law enforcement, immigration or asylum
authorities. In this case, the competent MSA for those systems will act as a notified
body. In principle, this MSA will be a data protection authority of the member state as
determined by article 74(8) Al Act (see below).%®

The Al Act allows member states to designate a national accreditation body for the
assessment and monitoring of notified bodies. In Belgium, the national accreditation
body is BELAC.¥ Currently, BELAC only provides for the accreditation of conformity
assessment bodies, verifying if they meet certain accreditation norms.¢° Accreditation
is not the same as notification. Accreditation concerns the assessment of a conformity
assessment body based on internationally recognized requirements and the attestation
that the body fulfils these requirements. Successful accreditation shows that a body
meets the requirements in those international norms but does not notify the conformity
assessment body to the European Commission nor does it provide the body with the
associated benefits (i.e. the possibility to perform conformity assessment procedures
required in product legislation). Accreditation does provide the conformity assessment
body with benefits during the notification procedure held by the NA. Both in existing
harmonisation legislation as well as in the Al Act, a conformity assessment body that
has been accredited by BELAC is subject to a simpler notification procedure with

the NA. If accredited, the conformity assessment body can provide the accreditation
certificate to the NA to prove that it meets the requirements in the Al Act (provided
such an accreditation exists at the accreditation body) (see below). In absence of an
accreditation certificate, the body will instead need to provide documentary evidence
for its compliance with the respective Al Act requirements.® Additionally, the body will
also need to wait for two months from the notification to start its assessment activities
instead of the two-week period after its notification with an accreditation certificate.®
If in the future BELAC offers an accreditation procedure which assesses compliance of a
conformity assessment body with the requirements applicable to notified bodies under
the Al Act, then, in practice, it can be expected that several notifications will be based
on BELAC's accreditation certificate. Therefore, it should also be ensured that BELAC

is provided with sufficient means to properly conduct its accreditation of Al-related
assessment bodies.

Any member state can object to the notification of a new notified body by a foreign
NA. After objecting, the member state enters consultations with the Commission and
the (to-be) notified body.®* Similarly, @ member state can object to extensions of scope
to the notification of an existing notified body in the same way.** Procedures must be
put in place in Belgium to receive notifications from other NAs and, if required, to object

58 Art. 43 (1) and art. 74 (8) Al Act

59 Art. VIIL.30 WER

60 FPS Economy, 'Accreditatie’ (Website FPS Economy, 21 June 2019) https://economie.fgov.be/nl
themas/kwaliteit-veiligheid/accreditatie accessed 26 September 2024.

61 Art. 29 Al Act

62 Art. 30 Al Act

63 Art. 30 Al Act

64 Art. 36 Al Act
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to them. Reasons for an objection by a member state could be that it considers that
requirements for the notification of a conformity assessment body are not fulfilled,

for example because it is not independent or because its top-level management is
directly involved in commercial activities for high-risk Al systems. Belgium should also

be prepared to receive notifications from the Commission when one of its "own” notified
bodies (i.e., a notified body notified by a Belgian NA) no longer meets the requirements
and it should be prepared to take corrective measures, such as suspension or withdrawall
of the notification, if necessary. The existing NAs appear best placed to take up these
obligations and tasks, each for their own sector, respectively.

Certificates issued by notified bodies need to be drawn up in a language which can

be easily understood by relevant authorities in its member state.®® In Belgium this may
raise the question whether one of the official national languages is sufficient to meet this
requirement, if all three languages must be used or if a non-national language (such as
English) may also be sufficient. In reference to measures taken by the member states to
support SMEs, one Al Act recital refers to the possibility for member states to ensure that
one of the languages they accept for provider documentation is a broadly understood
language by cross-border deployers.® In practice, it appears to us that this implies that
English should be accepted by Belgium and thus also be (at least one of the) languagel(s)
used by the notified bodies when drawing up the certificates.

The member state, or its NAs, must ensure that an appeal procedure is available against
decisions of notified bodies. In line with our recommendation above, we suggest to
maintain and broaden existing appeal procedures currently in place at NAs.

Finally, it can be noted that notified bodies must take out an appropriate liability
insurance for their conformity assessment activities, unless the member state assumes
liability.¢” Belgium can decide to take on this liability for the notified bodies, but we do not
see sufficient reasons for this. After all, this would mean that Belgium, in practice, is held
responsible for mistakes made by a private party while those mistakes could have already
negatively affected Belgian citizens. The possible benefits, such as incentivizing notified
bodies to establish themselves in Belgium, do not appear to outweigh the risk of having
to pay for damages or allowing notified bodies to take increased risks because they are
covered by the member state.

65 Art. 44 Al Act

66 Recital 144 Al Act
67 Art. 31(9)
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4.3. Market Surveillance Authorities
4.3.1. Requirements in the Al Act

A Market Surveillance Authority (hereafter “"MSA") under the Al Act is the national
authority carrying out activities and taking measures pursuant to Regulation 2019/1020.68
This Regulation in turn defines an MSA as an authority designated by a member state
and responsible for ensuring that products comply with the requirements set out in the
applicable Union harmonisation legislation and to ensure the protection of the public
interest covered by that legislation.” MSAs thus act primarily once the product has

been placed on the market or put into service to verify that it meets all of the legall
requirements. While the wording in the Al Act (“the” national authority) initially implies that
the MSA would be a singular authority, later wording in the Al Act makes clear that it is
possible for a multitude of authorities to be responsible. For example, the Al Act stipulates
that "at least one” MSA should be designated as a national competent authority and
requires that the identity of all MSAs is communicated to the Commission. Notably,
member states do have to designate one MSA to act as the single point of contact for
the Al Act, both for the public and for authorities from other member states and at Union
level. The member state must notify this single point of contact MSA to the European
Commission.

The Al Act does not impose specific requirements for MSAs, for example relating to

their independence or impartiality, as it does for NAs and notified bodies in respectively
article 29 and 31.° However, MSAs, as NCAs, would still be subject to the requirements for
NCAs discussed above, which includes exercising their tasks independently, impartially
and without bias. In addition, specific requirements are applicable to MSAs through the
application of Regulation 2019/1020 which, in article 11(2), also states that MSAs shall
exercise their powers and carry out their duties independently, impartially and without
bias. Furthermore, Regulation 2019/1020 also requires MSAs to exercise their powers
efficiently, effectively and proportionally.”

Existing MSAs are in principle expected to continue market surveillance activities
(including market surveillance activities for the requirements in the Al Act) for products
covered by the Union harmonisation legislation in section A, Annex | of the Al Act
(including e.g. medical devices, lifts, machinery, pressure equipment etc.).”? Therefore
several procedures detailed for market surveillance in the Al Act (such as the procedure at
national level for Al systems presenting a risk, the Union safeguard procedure, etc.) do not
apply to products covered by the legislation detailed in section A, Annex | of the Al Act.

68 Art. 2 (26) Al Act

69 Art. 3 (3 and 4) Regulation 2019/1020. This regulation provides the general legal framework (lex
generalis) for the organisation, activities and obligations of MSAs and their powers and the measures they
can take. We consider the relevant provisions of the Al Act to be 'lex specialis’ with respect to Regulation
2019/1020.

70 Although recital 156 of the Al Act does mention that MSAs must carry out their duties independently,
impartially and without bias.

71 Art. 14 Regulation 2019/1020

72 Art. 74 (3) Al Act
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MSAs will instead use procedures from the legislation described in section A, Annex | so
long as that legislation and its procedures provide an equivalent level of protection.”

By derogation to the principle set out above, a member state may designate, in
appropriate circumstances, a different relevant authority to act as MSA (i.e. not limited to
the MSAs involved in the product legislation mentioned in section A of Annex | Al Act) and
perform the market surveillance activities on (some of) the Annex | Al systems.” In such
situation, a member state must ensure that such a new authority coordinates with the
relevant sectoral MSAs. What (type of) of circumstances may be considered appropriate,
is not clarified by the Al Act.

Market surveillance of high-risk Al systems placed on the market, put into service or

used by financial institutions regulated by Union financial services law will, in principle,

be performed by the national authority responsible for financial supervision of those
institutions as long as the Al system is in direct connection with the provision of the
financial services.”” Again, the member state may designate another relevant authority for
the market surveillance instead in appropriate circumstances provided that coordination
is ensured.” The relevant national authorities mentioned in the Al Act appear to be, in our
opinion, the National Bank of Belgium and the Financial Services and Markets Authority
(FSMA). Due to the specificity of this sector, the policy brief will not further discuss market
surveillance for the sector itself.

Member states must also designate MSAs from among the competent data protection
supervisory authorities and the authorities supervising the Law Enforcement Directive

for high-risk Al systems under points 6, 7 and 8 of Annex lll (law enforcement, migration
and administration of justice) and for point 1 of annex lll (permitted high-risk biometrics)
when those systems are used for law enforcement, border management and, justice

and democracy.” Alternatively, the member state may also designate another authority
pursuant to the conditions for supervisory authorities in the Law Enforcement Directive
(including strict independence requirements, appointment processes, foundations in
member state law, etc.).”® As a reminder, the authority that is designated as MSA under
this article will also act as a notified body for high-risk Al systems under point 1 of Annex llI
(i.e. related to biometrics) intended to be put into service by law enforcement, immigration
or asylum authorities.”

The Al Act does not further determine which authorities should act as MSAs for other
high-risk Al systems under Annex Ill. Member states are therefore free to designate new or
existing authorities for the surveillance of these Al systems, provided that these authorities

73 Art. 74 (4) Al Act
74 Art. 74 (3) Al Act
75 Art. 74 (6) Al Act
76 Art. 74 (7) Al Act
77 Art. 74 (8) Al Act
78 Art. 74 (8) Al Act and art. 41-44 Law Enforcement Directive
79 Art. 43 (1) Al Act
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meet the requirements set out for MSAs.8°

Member states are generally required to facilitate coordination between the MSAs
designated under the Al Act and other relevant authorities for Annex | product-specific
harmonisation legislation and authorities that are relevant for high-risk Al systems under
Annex lll.

Any MSA enforcing the Al Act will need to have a procedure in place for providers to
notify them of serious incidents.® MSAs are given competences under the Al Act to take
corrective measures (i.e. for the withdrawal, prohibition or recall of the system causing the
incident) within seven days of being informed of the serious incident.®? Additionally, the
MSA is given the authority under the Al Act to take certain measures in the case of formal
non-compliance with the Al Act (such as incorrect or not affixed CE-markings, incorrectly
or not drafting the EU declaration of conformity, failing the registration of the system

in the EU database, etc.).8* The MSA must also allow for the submission of complaints
regarding infringements on the Regulation, both by natural and legal persons.t* Aside
from ensuring that proper contact procedures are in place, this provision also entails that
MSAs establish proper procedures for following up on complaints in accordance with
article 11 (7) Regulation 2019/1020.

MSAs shall also have the power and competence to supervise the testing of high-risk Al
systems in real world conditions.®> They can suspend or terminate the testing, or require
modifications to the testing, if a serious incident takes place. The MSAs must be given
the powers, by the member state, to require providers to provide information, carry out
unannounced remote or on-site inspections and perform checks on the conduct of the
testing.®

An MSA may find that although a high-risk Al system complies with the Al Act, it still
presents a risk to health, safety, fundamental rights or other public interests. The MSA shall
then require the operator to take measures to remove the risk and inform the Commission
and other member states of their findings. The Commission then considers whether the
measure is justified and informs the member states of its decision.#’” Member states must
ensure that their MSAs have the required procedures in place to inform the Commission

in the event of non-compliance with the requirements in an Al system presenting a risk.
MSAs must ensure that they are able to weigh in on the Commission's assessment during
the Union safeguard procedure as well as evaluate notifications from the Commission

80 This includes the requirements arising from Regulation 2019/1020 which entail independence and
impartiality as well as the proportional, efficient and effective exercise of their powers.

81 Art. 73 Al Act

82 Art. 73 (8) Al Act and art. 19 Regulation 2019/1020
83 Art. 83 Al Act

84 Art. 85 Al Act

85 Art. 76 Al Act

86 Art. 60 (6) Al Act

87 Art. 82 Al Act
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and other member states (e.g. by taking restrictive measures on the same Al system).8

MSAs can authorise derogations from the conformity assessment procedures required
under the Al Act upon a duly justified request and with exceptional reasons of public
security or protection of life and health of persons, environmental protection or
protection of key industrial and infrastructural assets.?” MSAs may also need to decide
on the authorisation for a derogation for an Al system already put into service by law
enforcement or civil protection authorities in a situation of urgency for exceptional
reasons of public security. It should be noted that products covered by Union
harmonisation legislation in Section A of Annex | are only subject to derogations from the
conformity assessment in their respective harmonisation legislation. MSAs must create
procedures for providers and authorities to request derogations from the conformity
assessment procedure and ensure a timely resolution to the authorisation decision.

The MSA must also include a notification of the authorisation to the Commission and
other member states in its process. Simultaneously, the MSA appears ideally placed to
examine authorisations provided by other MSAs in the Union and to inform the member
state when it needs to object to those authorisations. The MSA should put in place a
process so that they can provide this decision within 15 days of receipt of the notification
of the authorisation.

The Al Act contains provisions which allow MSAs to request the Commission to exercise its
powers to supervise general-purpose Al models®™, require MSAs to cooperate with the Al
Office to carry out compliance evaluations of general-purpose Al systems used for high-
risk purposes and submit reasoned requests to the Al Office for access to information
about a general-purpose Al model when necessary to investigate a high-risk Al system.”
It would be beneficial for the legislator to implement mechanisms for national MSAs to
coordinate and notify each other of these coordination efforts and requests vis-a-vis the
Commission and Al Office.

The legislator must also add several other responsibilities to the tasks for the MSA(s):
+  The obligation to annually report discovered information relevant to competition
rules to the Commission and National Competition Authorities;
« The obligation to annually report to the Commission on discovered use of prohibited
Al practices and the measures taken to address this use.”

Finally, it is pointed out that the Al Act enables MSAs (where relevant, in cooperation with
fundamental rights authorities) to also supervise Al systems that are not categorized

as high-risk under the Al Act.”* However, such competence can only be exercised with
respect to Al systems ‘presenting a risk’, which is especially the case if they present a risk

88 Art. 81 Al Act

89 Art. 46 Al Act

90 Art. 88(2) Al Act

91 Art. 75(2) and (3) Al Act
92 Art. 74 (2) Al act

93 Art. 79 Al Act
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to the health, safety or fundamental rights of persons.” Furthermore, it is also unclear
precisely which “non-high-risk Al systems” are included in this supervision. Recital 157
mentions, aside from high-risk Al systems presenting a risk, that prohibited Al systems
and systems violating the transparency requirements in article 50 of the Al Act are in the
scope of this supervision. However, this scope is not defined as such in the articles of the
Al Act. The only further indication of the scope of this supervision is that the MSA must
evaluate whether the Al system presenting a risk meets the requirements and obligations
of the Al Act. Since there are no general requirements for all Al systems (or for all Al
system presenting a risk in particular), it is reasonable to assume that the scope of the
supervision is therefore limited to prohibited Al systems and practices, Al systems covered
by article 50 Al Act and to high-risk Al systems. Relatedly, it is pointed out that the Al Act
does not explicitly indicate which authorities should supervise the prohibited Al systems
(article 5 Al Act) or the Al systems to which specific transparency obligations apply (article
50 Al Act). It only follows implicitly from, for example, article 85 Al Act that this can be an
MSA.

4.3.2. Belgian implementation

For Belgium, the legislator will have to make several important decisions related

to market surveillance. For instance, it will have to decide whether to maintain the
market surveillance activities under the Al Act at the various authorities responsible for
surveillance of existing products under existing law (Annex | Al Act) and which authorities
to designate or establish for supervising prohibited and Annex Ill Al systems, and Al
systems to which additional transparency requirements apply.

In the following subsections, we will discuss possible approaches that the Belgian
legislator may follow for these different types of Al systems, describe considerations in
favour or against a specific approach and finally make a recommendation.

A key term we will use in this discussion is “centralising”. We use this term to indicate
that competences could be assigned to a single authority, both when the Al Act has not
already assigned a default authority to surveil a particular type of Al system and when
the Al Act allows member state derogations from its default position by replacing the
default MSA with a different authority. Multiple derogations could be used to achieve a
centralisation of market surveillance activities in one MSA. For example, article 74 (3) Al
Act allows member states, in appropriate circumstances, to designate another relevant
authority as MSA for a product-specific Al system under section A, Annex | of the Al Act.
This derogation could be used by the member state to assign market surveillance for

94 See also art. 3 (19) Regulation 2019/1020. A product presents a risk if it has the potential to affect
adversely health and safety of persons in general, health and safety in the workplace, protection of
consumers, the environment, public security and other public interests, protected by the applicable Union
harmonisation legislation, to a degree which goes beyond that considered reasonable and acceptable

in relation to its intended purpose or under the normal or reasonably foreseeable conditions of use of the
product concerned, including the duration of use and, where applicable, its putting into service, installation
and maintenance requirements.
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several product-specific Al systems to one and the same (market surveillance) authority.

Several considerations are relevant when deciding on the appropriate MSA under the
Al Act, whether this means appointing several sector- or product-specific MSAs, or
centralising market surveillance at a single (or a minimum of) MSAs:

a. Substantive: Substantive considerations concern the interpretation of the
requirements and provisions of the Al Act. In general, the approach pursued by the
Belgian legislator should lead to legal certainty for providers, deployers and affected
persons while also allowing sector- or product-specific characteristics of Al systems
(e.g. increased risks to health, existing standards and practices, etc.) to be taken
into account during market surveillance activities and when providing guidance.
Centralizing market surveillance may more easily lead to a uniform, horizontall
interpretation of the Al Act's requirements while decentralization allows for a sector-
specific, tailored interpretation of requirements.

b. Practical: Closely tied to these substantive considerations are the associated
practical considerations of coordinating market surveillance activities and
cooperation between the different MSAs. These considerations include the effort
in (and feasibility of) establishing and maintaining coordination lines between
the different MSAs. A coordination line would be any relationship where two MSAs
must (or should) agree on a substantive element (e.g. interpretation of the Al Act
requirements) or a practical element (such as who would enforce obligations against
a particular provider for a particular product in case of overlapping competences).
As the Al-ecosystem is a fast-changing domain, this requires authorities to be
agile and to coordinate quickly on actions to be taken. Centralization should
reduce the need for coordination and cooperation among (sectoral) MSAs while
decentralization increases that need.

c. Financial, technical & human resources: The required financial, technical & human
resources can also be considered in designating particular MSAs. Some authorities
may be better equipped than others at the current moment, both in terms of staff as
well as in terms of technical and human resources (including for example expertise
relating to Al systems). It is of course also possible to provide additional resources
to MSAs that are designated because it is the best fit considering substantive and
practical considerations. In any case, the legislator should ensure that the chosen
MSAs have sufficient resources for their activities which, as shown by the list above,
are numerous.

d. Legal: Finally, the requirements for MSAs included in regulation 2019/1020, the
requirements applicable to NCAs in the Al Act, as well the different tasks assigned
to MSAs by the Al Act enumerated above must be considered. The MSA must for
example exercise its powers impartially. The legislator must take these requirements
and tasks into account when deciding who will perform the market surveillance.
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4.3.2.1. Annex |

As discussed in section 4.3.1 of this policy brief, existing MSAs under the legislation listed in
Section A, Annex | of the Al Act would in principle also act as MSAs for Al systems related
to products covered by that legislation. However, article 74(3) of the Al Act also allows
derogations by the member state, under appropriate circumstances, to designate a
different relevant authority provided that coordination is ensured with relevant product-
specific MSAs under Annex | for the enforcement of the product-specific harmonisation
legislation in Annex I. This derogation could be used by member states to centralise
market surveillance activities for Al systems related to products covered by Section A,
Annex | legislation largely in one MSA. We discuss the existing Belgian MSAs as well as the
considerations for designating the MSA below.

At the moment, several MSAs are active in Belgium, each competent for several specific
products or services. Limiting ourselves to the list of legislation and related products
resorting under section A, Annex | of the Al Act, the following Belgian MSAs are currently
active:
-+ Federal Agency For Medicines And Health Products (FAMHP) supervises medical
devices;
+  FPS Economy supervises toys, machinery, PPE, pressure equipment, explosives, and
more;
+ FPS Mobility and Transport supervises recreational and personal watercraft;
+  BIPT supervises radio equipment;
+  FPS Employment, Labour and Social Dialogue supervises work-related machinery,
lifts, PPE and pressure equipment.®

Coordination among these authorities is currently done by the single liaison office,
established under regulation 2019/1020), within the “Central contact point for products” of
the FPS Economy and through monthly meetings between the authorities® Additionally,
there also appear to be occasional bilateral contacts and coordination efforts between
different authorities.”

Notifications by the public related to the non-compliance of products with legal
requirements are also centralized through the same “Central contact point for products”.
As mentioned, the default viewpoint in the Al Act is that the MSAs competent under the

95 FOD Economie, KMO, Middenstand en Energie, 'Belgisch nationaal markttoezichtsprogramma 2021'
(FOD Economie website, 23 December 2020) https://economie.fgov.be/nl/publicaties/belgisch-nationaal-0
accessed 2 October 2024; FOD Economie, kmo , middenstand en energie, '‘Centraal Meldpunt voor Producten'
(FOD Economie website, 9 december 2021) https://economie.fgov.be/nl/centraal-meldpunt-voor accessed 2
October 2024

96 FOD Economie, KMO, Middenstand en Energie, 'Belgisch nationaal markttoezichtsprogramma 2021'
(FOD Economie website, 23 December 2020) https://economie.fgov.be/nl/publicaties/belgisch-nationaal-0
accessed 2 October 2024; FOD BOSA, Presentatie van de Al Act, from 1:10:00, Accessed 2 October 2024

97 FOD Economie, KMO , Middenstand en Energie, 'Belgisch nationaal markttoezichtsprogramma 2021°

(FOD Economie website, 23 December 2020) https://economie.fgov.be/nl/publicaties/belgisch-nationaal-0

accessed 2 October 2024; Fod economie, kmo , middenstand en energie, 'Centraal Meldpunt voor Producten’
(FOD Economie website, 9 december 2021) https://economie.fgov.be/nl/centraal-meldpunt-voor accessed 2
October 2024.
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product harmonisation legislation listed in Section A of Annex | should be the authorities

responsible for the market surveillance under the Al Act as well. However, member states

can derogate from this setup and instead designate another relevant authority provided
they ensure coordination with the sectoral MSAs under the product legislation.

A possible, substantive argument in favour of centralising the market surveillance in a
single MSA is that the Al Act'’s requirements apply horizontally to the existing products
under the legislation detailed in Annex | Al Act. The regulation applies across different
products which in turn renders a cross-product supervisory authority logical as it could
offer a uniform interpretation of the requirements for all of those products. After all, by
centralising the market surveillance activities, the decisions of that single, centralised MSA
can be considered as guidance by all actors on the Al systems market. This approach
should not prevent that same single MSA from adopting decisions for (and based on)
product-specific characteristics when needed. Those decisions can then be designated
as product-specific so that all actors know that the decision is not universally relevant/
applicable for all Al systems. Without centralising the market surveillance activities in
the Al Act, multiple authorities would interpret and decide cases (or provide guidance)
based on the same rules, thereby risking the creation of a confusing patchwork of
interpretations. For example, a provider of Al systems used in machinery may see
conflicting interpretations from the FPS Economy (general competence for machinery)
and the FPS Employment (competence for work-related machinery). Similarly, a provider
may find that the relevant product-specific MSA for its products has not yet interpreted
a high-risk Al system requirement but that a decision is available from a different

MSA. The provider would then have to assess, when implementing said requirement,

if their product-specific MSA will adopt a similar position or not. A counterargument

to centralisation may be that a decentralised, product-specific approach enables
interpretations and decisions tailored to a specific sector/product, building on the
existing sector/product knowledge of each MSA. These specific interpretations may be
necessary for the proper functioning of the product’s market (e.g. because a different,
more generally applicable interpretation would not make sense for the product) or

the product itself. A second counterargument could be that it is not impossible for the
different (product-specific) MSAs, in a decentralised approach, to coordinate their
interpretations of regulatory requirements in order to prevent conflicting or irreconcilable
positions. This would still allow the MSAs to jointly determine a baseline interpretation
for some of the Al Act's requirements. However, weighing these arguments against each
other, we believe these complex substantive interpretation efforts are better managed
by a central authority which can determine baseline interpretations of the Al Act’s
requirements as well as determine when a product-specific interpretation is necessary,
all while consulting the different product-specific MSAs for their product-specific input.
Centralising this effort should allow the MSA to arrive at decisions and interpretations
quicker.

In terms of practical considerations, centralising the supervision also reduces the
amount of coordination lines that multiple authorities need to maintain to coordinate
their interpretation of the same obligations (as well as the practical enforcement of such
obligations) with each other. Centralisation would of course still require coordination

by the central MSA for Al Act obligations with (i) product-specific MSAs supervising the
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harmonisation legislation from Annex | and (i) with MSAs for specific topics identified in
Annex IIl Al Act (discussed below). Yet the amount of coordination lines required in case
of centralisation is significantly less than the amount needed under a decentralised
system. To illustrate, five product-specific MSAs™ providing recommendations or input
to one central Al Act MSA would create five unique coordination lines, whereas each

of the same five MSAs coordinating with each of the five other MSAs would result in 10
unique coordination lines. A minimum amount of coordination and expertise-sharing is
thus required in our view to properly achieve baseline substantive interpretation of the
Al Act's requirements and for precisely that reason, the amount of lines of coordination
and negotiation should be reduced as much as possible, ideally by centralising all of the
coordination efforts and coordination lines toward one authority.

Centralising the market supervision for Al systems in a single MSA may also make it

easier to gather sufficient technical expertise for the surveillance activities. Compared

to building this expertise in a large number of authorities that are currently supervising
existing products, a smaller number of experts would likely be needed or could be
deployed more efficiently. In terms of legal considerations, the legislator must ensure that
the designated MSA(s) meet their impartiality requirements, that they have the required
powers to successfully perform their activities and, in case the derogation in article

74(3) Al Act is used that the member state can show appropriate circumstances for the
derogation.

In view of the above considerations, we see a significant benefit for Belgium in choosing
a single, central MSA for high-risk Al systems under Section A, Annex | of the Al Act. The
benefits of this approach are particularly that it may be easier for that MSA to present

Al providers with interpretations and guidance of the Al Act that they can apply to their
own products and processes, even if the guidance is focused on a different type of Annex
| product. Additionally, there are significant practical benefits to limiting the amount

of coordination lines between different authorities. The single MSA should still be in
contact with product-specific MSAs under the Section A, Annex | product harmonisation
legislation, particularly for their product-specific knowledge and inputs. We would
suggest that this role is assigned to the FPS Economy, due to the fact that it already fulfils
the role of MSA for a diverse set of products, that the single liaison office already acts as a
coordination hub for market surveillance and that the central contact point for products
is situated at the FPS Economy. Alternatively, the Belgian legislator may prefer that each
product-specific MSA also performs market surveillance for the Al systems associated
with those products under Section A, Annex | Al Act. While this approach is more likely to
cause practical issues, such as an increased need for coordination, it does allow each
MSA to leverage its product-specific knowledge to the fullest. We do recommend that,

if this approach is chosen, the coordination and cooperation between the different

MSAs is increased so that they can quickly give providers guidance on (joint) baseline
interpretations of central definitions and requirements of the Al Act.

98 In this illustration referring to MSAs surveilling product requirements for the legislation in section A,
Annex | Al Act, but not surveilling the Al Act requirements for those products or Al systems acting as safety
components for those products.
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4.3.2.2. Annex Il

MSAs must also be designated for the high-risk Al systems under Annex lll of the Al

Act. Whereas the products in Annex | Al Act were already subject to market surveillance
from MSAs through existing product harmonisation legislation, this is less likely to be the
case for high-risk Al systems referred to in Annex Il Al Act and their associated sectors
(biometrics, critical infrastructure, education, etc.). While those sectors will (almost always)
have existing, competent national authorities supervising them, those authorities will not
necessarily have the powers, expertise or experience for the market surveillance of (Al)
products. In our view, the legislator can therefore decide between two main approaches.
The first is to enable existing national authorities supervising Annex lll sectors to perform
market surveillance of the Al Act by providing them with the necessary resources,
expertise and powers to do so. The second is to further centralise the market surveillance
activities for Annex lll high-risk Al systems in existing (Annex 1) MSAs, supported by the
sector-specific expertise of the existing authorities for that sector. The decisions made
for Annex | high-risk Al systems can influence which MSAs may qualify to take on this
additional supervision. Finally, the Al Act limits the legislator’s choice for some Annex Il
high-risk Al systems by requiring the legislator to designate a data protection authority
for those Al systems. This is (to some degree) an example of the first approach, assigning
market surveillance tasks and powers to an existing sectoral authority. It becomes clear
in any case that a certain level of decentralisation of the market surveillance activities
under the Al Act is unavoidable because the Al Act requires these data protection
authorities to act as an MSA. Below, we discuss the choices that the Belgian legislator
can make, considerations that may influence these choices and recommendations.

Member states must designate either the competent data protection authorities under
the GDPR or the law enforcement directive (LED), or another authority designated under
conditions laid down in the LED, as the MSA for Al systems under points 6,7 and 8 of
Annex lll (law enforcement, migration and administration of justice) and for point 1 of
Annex Il (permitted high-risk biometrics) used for law enforcement, border management
and justice, and democracy.” To complement this partial assignment of point 1, Annex lI
Al systems to the data protection MSA, and in view of the close connection between the
processing of personal data and biometric Al systems, we recommend including point 1,
Annex lll in its entirety to the designation of the data protection authority as an MSA.

The existing cooperation protocol between the Belgian federal data protection
authorities namely the Gegevensbeschermingsautoriteit (GBA), COC™® , VCP™ and VCI™°?
reflects the established competences of the respective authorities. Following the overview
of their respective competences, the different subjects in the Al Act are currently handled

99 Art. 74 (8) Al Act

100 Supervisory body for policy information — Controleorgaan/Organe de Contréle
101 The standing police monitoring Committee

102 The standing committee |
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by different authorities.”® The VCI, VCP and COC jointly supervise data processing related
to law enforcement. Border management data processing is supervised by the GBA
under its residuary competence, as are justice and democracy in so far as this is not
excluded from the competence of all authorities under the GDPR (i.e. when courts act

in their judicial capacity).®* The supervision of data processing by courts in their judicial
capacity has been claimed in Belgium by the Hoge Raad voor Justitie, although to our
knowledge there is no explicit legal basis for this.”®® The choice can be made to assign
the market surveillance tasks under the Al Act based on the existing competences of

the data protection authorities, resulting in a larger number of MSAs (i.e. spreading
surveillance tasks of Al systems used in law enforcement over the VCI, VCP and COC, and
supervision over the other Al systems to the GBA), or to centralise the market surveillance
in a singular entity. We discuss advantages of either approach below.

The advantage of designating a single data protection authority (i.e. the Belgian DPA/
GBA) as a MSA is that the likelihood of conflicting (substantive) interpretations of the

Al Act's requirements by different MSAs is reduced. This enables providers to rely on a
consistent interpretation of the Al Act requirements when developing Al systems. The GBA
could still rely on sector-specific expertise from other national data protection authorities
by asking for their input and advice when making decisions, and by coordinating with
them in matters where both data protection and Al Act obligations must be enforced. An
added advantage may be that the GBA is more widely known among the general public
(citizens, Al providers, etc.). From a practical perspective, the amount of coordination
lines between the different MSAs would be reduced if the GBA is designated from among
the data protection authorities. The required financial, technical and human resources
may also be more limited if only one MSA is designated. Finally, designating a single

MSA requires only one authority to become familiar with performing market surveillance
activities, allowing the other data protection authorities to focus on their data protection
competences. On the other hand, there are several advantages to designate multiple
MSA's in this case, particularly due to the specificities of law enforcement. A substantive
consideration is that there is sector-specific knowledge and expertise in the other data
protection authorities related to law enforcement which could significantly contribute

to market surveillance activities. The context in which Al systems for law enforcement

are used is clearly delineated and has its own specific rules, such as criminal and
investigatory procedures, specific criminal authorities, etc. The related expertise of the
COC (and the committees) could be a valuable asset in this area. In addition, practically,
the enforcement of data protection obligations and of Al Act requirements will often
both be relevant to a particular (law enforcement) case. If the GBA acts as a single MSA,
this leaves the possibility that the GBA (acting as MSA) and the COC (acting as data
protection authority) make contradictory decisions, potentially even related to the same
Al system/data processing operation. However, if the COC is designated as an MSA for

103 Cooperation protocol between the Belgian federal supervisory authorities for data protection (only
available in Dutch/French), 9-10, 24 November 2020 https://www.gegevensbeschermingsautoriteit.be
burger/de-autoriteit/andere-autoriteiten

104 Art. 55(3) GDPR

105 See: https://www.rechtbanken-tribunaux.be/nl/verklaring-over-de-bescherming-van-uw-
persoonsgegevens
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law enforcement under the Al Act, this overlap of competence is avoided. Finally, with
regards to financial, technical and human resources, the possibility to create a pool
of Al experts shared by all MSAs (which we further discuss below) could help to limit the
resource requirements of multiple MSAs.

Ultimately, it is up to the legislator to decide which of these approaches (designating the
GBA or the COC as the MSA for law enforcement) entails the most benefits and is the
most feasible.

For the remainder of high-risk Al systems in Annex lll, the Al Act does not designate

a default MSA. The annex contains a large variety of sectors ranging from critical
infrastructure to education, employment, and essential public and private services.
Several entities could potentially be designated as MSA for these categories and the
legislator may choose one of several different approaches to determine these MSAs.

First, each specific category could be assigned to the existing MSA which operates most
closely to the subject matter (e.g. assigning critical infrastructure to the same market
surveillance authority as machinery and lifts or mobility). An alternative would be to select
one existing MSA, the one most suited to perform market surveillance for all the remaining
Al systems in Annex lll, to fulfil this role or to specifically create an entity to fulfil this role.
Another option is to select existing authorities which supervise the different sectors in
Annex lll (e.g. education, employment) and allow them to act as MSA under the Al Act.
This would however require building expertise, both about Al (and the Al Act) and on
market surveillance, at each of those different authorities as well as making sure that
they fulfil the requirements from Regulation 2019/1020. Additionally, specific to Belgium,
this may require coordination between the regional and federal levels (e.g. education is

a regional competence). Finally, it would also be possible to designate a data protection
authority designated as a MSA for points 1, 6,7 and 8 of Annex Il as the MSA for the other
categories. In view of the need to have sufficient expertise on Al systems available as
well as to reduce the coordination lines between different MSAs, we would again argue
in favour of centralising the market surveillance on Annex Il Al systems. Existing (non-
market surveillance) authorities that have tasks in an Annex Il sector could then still be
given the right to inform the central MSA about perceived infringements on the Al Act and
provide sector-specific knowledge.

The legislator’s choice can again be based on several considerations, resembling the
considerations expressed for Annex | above. It is advisable that the interpretation of Al Act
requirements and decisions by MSAs are as consistent and uniform as possible across
different authorities to ensure legal certainty for the involved stakeholders. Centralising
market surveillance would facilitate this consistency by reducing the number of potential
actors. At the same time, establishing cooperation procedures and contacts between the
centralised MSA and authorities with sector-specific knowledge still allows the centralised
MSA to take account of sector-specific circumstances that could be relevant to their
decisions. The centralised MSA could then decide if those circumstances warrant a
decision or interpretation that is only applicable to a specific sector and clearly indicate
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this in their decisions.’® From a practical point of view, this centralisation also reduces the
amount of coordination lines required between MSAs by limiting the number of competent
actors. While existing sector-specific authorities would still coordinate and support the
central MSA, they would no longer need to coordinate market surveillance tasks (and
interpretations of the Al Act) among themselves. Additionally, the existing sector-specific
authorities would not be required to take on market surveillance tasks under Regulation
2019/1020, no longer requiring each of them to become familiar with market surveillance
and establish the appropriate procedures and processes.

Finally, as also mentioned previously, centralisation may require less financial, technical
and human resources to fulfil the total amount of market surveillance tasks needed under
the Al Act.

Based on these considerations, our recommendation would be to centralise the market
surveillance tasks for the remaining high-risk Al systems under Annex Ill. The central

MSA can be determined based on the choice the legislator makes regarding MSAs for
Annex |. If one MSA was chosen for the supervision of the products in Section A, Annex

[, then this MSA could also be designated as the MSA for Annex lll. Following our own
recommendation to designate the FPS Economy as central MSA for Annex |, we therefore
suggest to designate it for Annex Il as well. If the legislator instead opts to designate
every product-specific MSA under the existing harmonisation legislation in Annex | as an
MSA, then the legislator may choose whether to designate one of those MSAs as the MSA
for the remaining Annex Il high-risk Al systems or the legislator may distribute surveillance
of each of those systems to the MSA that they consider most suited for the task based

on the MSA's existing knowledge and tasks. In any case, we suggest that appropriate
coordination procedures are established between the designated MSA(s) and authorities
already present in the sectors mentioned in Annex Il Al Act so that those authorities can
share their expertise. Finally, if the legislator designates existing sector-specific authorities
(currently supervising Annex Il sectors) as MSAs then it is recommended that those
authorities sufficiently cooperate with the MSA(s) designated for Sector A, Annex | of the
Al Act, to avoid diverging interpretations of the Al Act requirements.

With the potential designation of multiple MSAs, we also suggest exploring the
possibility of establishing a shared pool of interdisciplinary experts with technical,
legal, economical,... expertise on Al-technology, which every MSA could make use of.
The requirement that MSAs act according to Regulation 2019/1020, as well as the NCA
requirements in the Al Act, necessitate that the MSA has sufficient competent personnel
available but does not further detail whether this availability requires hiring personnel
directly as employees or if it is sufficient that the personnel is available for the authority
to use.”” However, the use of the wording "have available" implies that personnel do not
have to be hired as permanent employees. Consequently, we believe it is sufficient that

106 For example, it may be warranted that the high-risk Al systems used in education are subject to
specific human oversight measures, whereas these measures may not be needed for high-risk Al systems in
general. The centralised MSA, in cooperation with authorities supervising education, could then indicate in its
decision the circumstances specific to education that justify this different approach.

107 Art. 10 Regulation 2019/1020
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personnel are available even as (short-term) contractors provided they have sufficient
expertise and to the extent this can reconciled with the requirements from art. 70 Al Act
(e.g. independence).

A final note regarding market surveillance on Annex Il high-risk Al systems relates to the
hypothesis of appointing regional MSAs. As several of the areas mentioned in Annex

Il relate to regional competences (e.g. education, employment or public services) and
Flanders has already demonstrated a willingness to regionalize regulatory supervision for
European legislation (such as for data protection), we deem it appropriate to address this
matter as well in this policy paper.

In general, we believe it is not desirable to regionalize Al Act supervision for three reasons.
First, it should be borne in mind that the nature of the supervision required is market
surveillance whereby the products or services in scope of Annex Il Al Act will generally
not be provided physically but digitally. In order to ensure that such digital products
and services can be provided easily throughout the EU, the European legislator opted
for a system in which high-risk requirements can be implemented through voluntary
harmonized standards. If a provider implements these standards, it enjoys the related
presumption of conformity. In order not to weaken this regime, we therefore recommend
to avoid creating the possibility that regional MSAs would construe adequate standard
implementation differently. Otherwise, this would fragment the Belgian market and
undermine the regulatory regime set up by the EU.

This first argument is complemented by a second argument which takes into account the
perspective of the stakeholders, ranging from Al system-providers to affected persons.
None of these groups will likely be better off if enforcement and supervision can differ
between the Belgian regions. Providers could then theoretically be faced with different
interpretations of technical (standardized) requirements, while affected persons may be
confronted with a higher or lower level of protection, depending on the Belgian region in
which they live. Again, we consider it preferable to avoid such fragmentation.

The final, underlying argument is to account for the reality of the scarce financial,
technical and human resources which are available for setting up competent and
strong MSAs. As both the Al Act and Regulation 2019/1020 impose stringent operational
requirements on MSAs (see e.g. article 70 (3) Al Act), we deem it preferable to not spread
those available financial, technical and human resources across the different Belgian
regions. First, this will likely not benefit the quality and thoroughness of the supervisory
work and, second, this also harms stakeholders. Affected persons should be able to
hold a legitimate expectation of being able to turn to a well-equipped authority. Al
providers and/or deployers should be able to trust that market surveillance activities
are of a similar level and thoroughness, regardless of the sector in which they happen. If
not, this will prevent the creation of a level playing field (see recitals 21 and 82 Al Act). In
other words, regional fragmentation of resources should be avoided as well in order to
guarantee qualitative, effective and uniform Al Act supervision on the federal level.
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4.3.2.3. Prohibited Al applications

We then turn to two other categories of Al systems from the Al Act for which the
regulation does not explicitly stipulate which authorities should be competent:

the prohibited Al systems (article 5 Al Act) and the Al systems subject to specific
transparency obligations (article 50 Al Act). Both regimes share the characteristic that
they are of a different nature than the high risk-regime which is essentially a product
safety framework enforced through market surveillance. On the other hand, article 5 Al
Act is predominantly driven by fundamental rights protection, while article 50 Al Act
aligns more closely with consumer protection and platform regulation. This difference in
nature of the rules renders the Al Act's enforcement framework generally not well suited
for enforcing articles 5 and 50.

However, with regard to article 5 Al Act, it must also be acknowledged that several of
the prohibited Al systems are similar or related to high-risk Al systems. To enable a
uniform substantive interpretation of the law, facilitate practical cooperation between
authorities and limit the required resources, we therefore suggest assigning the
supervision on prohibited Al systems to MSAs which are already supervising high-risk Al
systems. Article 74(2) also establishes a connection between MSAs and the supervision
of prohibited Al practices by requiring the MSAs to report to the Commission about the
use of prohibited practices and related measures taken. The different types of high-risk
Al systems would consequently be supervised by the MSA which has the most related
expertise or competences. Below, we discuss each of the prohibited Al practices and our
suggestion for a supervising MSA already competent for Annex | or Annex lIl high-risk Al
systems.

Article 5(a) Al Act prohibits Al systems that deploy subliminal techniques, or purposefully
manipulative or deceptive techniques, to distort a person’s behaviour causing them to
take a decision they would not otherwise have taken, and which causes (or is reasonably
likely to cause) significant harm. Article 5(b) Al Act prohibits Al systems that exploit any
vulnerabilities of natural persons due to age, disability or social/economic situation
causing a distortion of that person's behaviour in a way that causes (or is reasonably
likely to cause) significant harm. While the prohibitions are not explicitly limited to causing
harm to consumers, the associated recital 29 of the Al act does refer to the prohibitions
as complements to the protection of consumers from misleading commercial practices
under the Unfair Commercial Practices Directive. At the same time, the prohibitions should
not limit common and legitimate commercial practices. Due to this connection with unfair
commercial practices, we suggest designating the FPS Economy (which currently also
supervises unfair commercial practices against consumers) as the authority to supervise
this prohibited Al practice.

Points (c) to (h) of article 5 of the Al Act notably all concern prohibited Al practices

for which the involved Al systems will process a substantial amount of personal datg,
including biometric data and special categories of personal data. The practice of social
scoring using Al systems (article 5(c)), for example, requires the processing of personal
data to evaluate and classify a particular person. The same is true for the practice of
risk prediction for criminal offences using Al systems based on profiling (article 5(d)), for
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the use of Al systems to scrape facial images for facial recognition databases (article
5(e), using biometric data), for emotion recognition in the workplace or in education
(article 5(f), using biometric data), for biometric categorization systems categorizing
individual natural persons to deduce specific characteristics (article 5(g)), and for the use
of real-time remote biometric identification systems in publicly accessible spaces for law
enforcement (article 5(h)). Based on the substantial amount of personal data processed
by these Al systems, our recommendation is therefore that the supervising authority for
these prohibited practices is (one of) the data protection supervisory authorities that
was designated as an MSA for points 6, 7 and 8 of Annex lll. This allows that MSA to

fully leverage their existing expertise on the processing of personal data but also their
developed expertise as an MSA to support supervision of the prohibited Al practices.
Furthermore, it means the same authority can evaluate both the applicable data
protection requirements as well the applicable Al Act prohibitions, thereby preventing

a situation where two authorities make (potentially diverging or conflicting) decisions
about the same Al system. In practice, the supervising authority for these prohibitions

will thus, at least, be the Belgian DPA. If the Belgian legislator decides to also designate
the COC (and/or Committees | or P) as an MSA for Annex lIl high-risk Al systems related
to law enforcement, then we recommend that the COC is given the competence to
supervise the prohibited Al practices related to law enforcement. Concretely, this would
entail supervising article 5(d) (systems evaluating the risk of a person committing a
criminal offence based solely on profiling) and 5(h) (systems for real-time remote biometric
identification in public spaces for law enforcement). Additionally, the COC's competences
could also include other prohibited Al practices when they relate specifically to law
enforcement (e.g. the creating of facial recognition databases under article 5(e) for

law enforcement). We again recommend that the various authorities supervising these
prohibited Al practices have effective coordination mechanisms and procedures in place
to ensure a consistent application of the Al Act.

4.3.2.4., Al systems subject to specific transparency requirements

As mentioned, the Al Act does not explicitly designate which (type of) authority is
competent to enforce article 50."°¢ It only follows implicitly from articles 79 and 85 Al

Act that it can be the MSAs.'” For example, article 85 allows natural or legal persons
having grounds to consider that there has been an infringement of the provisions of the
Al Act (i.e. including article 50) to submit reasoned complaints to the ‘relevant market
surveillance authority’. However, this reference to the ‘relevant’ MSA is not concretized
any further.

A possible solution for this situation could be provided by article 70(1) Al Act which can
be interpreted as allowing member states to establish or designate one or more MSAs

108 For more details, see: Thomas Gils, Article commentary of Article 50 Al Act. in Pehlivan and others
(eds), The EU Artificial Intelligence (Al) Act: A Commentary (Kluwer Law International forthcoming) 827-877

109 See eg. art. 79 (6)(d) Al Act: 'In particular, the market surveillance authorities shall indicate whether
the non-compliance is due to ... (d) non-compliance with Article 50'.
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with the task to enforce article 50. This solution, however, has to consider at least two
concerns. First, and as already mentioned, the kind of supervision required to detect and
handle infringements of article 50 is intrinsically of a different nature than the kind of
supervision for which MSAs are intended under the so-called New Legislative Framework.
The question therefore arises to what extent MSAs are actually the appropriate authority
to supervise article 50. Second, interested parties may have the (legitimate) expectation
to be able to complain to a relevant sectoral authority (e.g., misleading synthetic
advertising to the consumer protection authority, unlabelled deep fakes in media to the
media authority or improper use of a chatbot by the police to the supervisory authority
for law enforcement).™ The downside to facilitating this concern is that it creates a risk
of incoherent interpretation and enforcement of article 50 and thus requires effective
coordination between designated authorities.

Nonetheless, our suggestion is to allow all MSAs designated under the Al Act in Belgium
to also enforce article 50 Al Act within the boundaries of their competences.™ This
strengthens their supervisory capacity and enables them to also enforce these rules
vis-a-vis high-risk Al systems. In addition, we also deem it opportune to grant related
supervisory powers to the (regional) authorities that enforce the Digital Services Act
(DSA) (i.e. BIPT, VRM,...). We deem this appropriate because (i) the Al-systems mentioned in
article 50 Al Act will often be used for cultural purposes, and (i) these authorities supervise
actors (e.g. online platforms) which in their turn play an important, contributory role in
enforcing article 50 Al Act. Indeed, it needs to be taken into account that the obligations
resting on intermediary service providers under the DSA will be instrumental in the
implementation and enforcement of the transparency obligations of Article 50 Al Act. This
is especially true for hosting services and/or online platforms who have to take measures
such as notice and action mechanisms (Article 16 DSA) and/or, respectively, internal
complaint-handling systems, out-of-court dispute settlement and trusted flagger-
procedures (Articles 20-22 DSA). These measures should allow affected parties or trusted
flaggers to notify the service providers of the presence on their service of illegal content
(e.g., un(water)marked synthetic content or unlabelled deep fakes (Article 3(h) DSA))

and require them to act accordingly. If the service providers fail to do so, the respective
(regional) supervisory authorities should be able to intervene not only with regard to the
DSA-obligations but also with regard to the Al Act.

However, in order to ensure a uniform and shared interpretation of the provision, this will
require effective coordination among the authorities involved under the responsibility of
the NCAs under the Al Act. Moreover, this arrangement should be evaluated in the future,

10 An important underlying question in this regard is to what extent member states can designate other
types of authorities as national competent authority under art. 70 Al Act (apart from the explicitly mentioned
notifying or MSAs), see above.

m Some positive observations in that regard are that (1) art. 7 Regulation 2019/1020 requires economic
operators and information society service providers to cooperate with MSAs regarding actions which could
eliminate or mitigate risks that are presented by products made available on the market by those operators
or, respectively, through their services, and that; and (2) art. 74(1)(b) Al Act explicitly provides that ‘any
reference to a product under [regulation 2019/1020] shall be understood as including all Al systems falling
within the scope of this Regulation'’. This should result in Al systems mentioned art. 50 Al Act (and their output,
e.g., un(water)marked synthetic content or unlabelled deep fakes) being covered by the term ‘product’ in art.
7 Regulation 2019/1020.
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especially if it turns out that this system is not working properly. At that point, the option
of consolidating competences in certain authorities should still be available. In view of
that hypothetical context, we believe that the following authorities would be relevant,
based on their current competences and the variety of purposes for which the Al systems
mentioned in article 50 can be used:

Article 50 (1) - directly interactive Al systems: FPS Economy — DSA authorities
(BIPT/VRM/...) — COC (when used for law enforcements activities, see the recurrent
exceptions throughout article 50 Al Act)

Article 50 (2) — synthetic content-generating Al systems: FPS Economy — DSA
authorities — COC

Article 50 (3) — emotion recognition and biometric categorisation systems: Belgian
DPA — COC (given the high level of overlap with transparency requirements under
data protection legislation)

Article 50 (4) - deep fake-generating Al systems: FPS Economy — DSA authorities —
COoC

Article 50 (4) - text informing the public on matters of public interest-generating Al
systems: FPS Economy — DSA authorities — COC

4.3.2.5. Summary overview

Relevant Part Al Act Competent authority/authorities

Annex | high-risk Al system FPS Economy as central Al Act MSA, with

support of existing product-specific
authorities

Annex Ill high-risk Al system Points 6, 7 and 8 + point 1: Belgian DPA

(Gegevensbeschermingsautoriteit),
possibly with COC

Points 2, 3, 4 and 5: FPS Economy
(alternative: closest sector-specific MSA)

Prohibited Al systems (article 5 Al Act) Points a and b: FPS economy

Points c-h: Belgian DPA (optionally, COC
for law enforcement in points d, e and h)

Al systems with specific transparency All designated Al Act MSAs within boundary
obligations of their competences (see above)

All competent authorities under the DSA
(BIPT, VRM,...

41



4.3.2.6. Remaining topics

Both the possibility for persons to submit complaints for an infringement of the

provisions of the Al Act to the relevant MSA (as required by article 85 Al Act) as well as
the notification of serious incidents by providers of high-risk Al system to MSAs under
article 73 of the Al Act can be centralised in the Central Contact Point for Products at the
FPS Economy.™ This Contact Point already receives complaints from consumers about
other products failing to meet legal safety provisions and notifications by producers

and distributors for products that do not meet safety requirements. Maintaining the
existing Contact Point for notifications and complaints under the Al Act gives a clear and
simple avenue for all stakeholders’ reporting or complaints. In view of the short response
time allotted to MSAs to respond to serious incidents, it is advisable to implement a
procedure to distinguish notifications of serious incidents at the contact point to allow
MSAs sufficient time to respond with the appropriate measures. Additionally, the Central
Contact Point for Products can serve as the single point of contact required under article
70(2) of the Al Act although we do recommend that an additional contact procedure is
included in the contact point specifically for other member states, competent authorities
and Union institutions so that these actors can be distinguished from the public.

The national legislator should ensure MSAs can perform supervision of testing in real-
world conditions, both inside and outside of regulatory sandboxes. Specifically, if an MSA
is not the NCA establishing or managing regulatory sandboxes, appropriate procedures
for cooperation and information exchange for the supervision of the testing in the
sandbox should be put in place. This should enable the establishing authority and the
MSA to exchange information and enforce the terms for the sandbox and testing in real-
world conditions. All involved authorities should also be urged to provide clear information
on the supervision of the testing in the sandbox and which authority is responsible for
which aspects of the testing. MSAs must also be informed of serious incidents during

the testing or non-fulfilment of the requirements for testing in real-world conditions.
Given the specific conditions required for testing in real-world conditions (requiring
informed consent from subject and for providers to draw up a real-world testing plan),
we recommend that MSAs set up a specific contact point for reporting serious incidents
during this testing instead of using the Central Contact Point for Products.

12 FOD Economie, kmo , middenstand en energie, 'Centraal Meldpunt voor Producten’ (FOD Economie
website, 9 december 2021) https://economie.fgov.be/nl/centraal-meldpunt-voor accessed 2 October 2024
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4.4. National public authorities or bodies protecting
fundamental rights

The final type of national actors that can play a role in enforcing the Al Act, are the so-
called national public authorities or bodies which supervise or enforce the respect of
obligations under Union law protecting fundamental rights, including the right to non-
discrimination.™ Such authorities or bodies have the power to request documentation
created under the Al Act in relation to high-risk Al systems under Annex Ill when necessary
to effectively fulfil their mandates within the limits of their jurisdiction.™ When exercising
this prerogative, the authorities or bodies must inform the relevant national MSA of

such requests. If the requested information is insufficient, the authority or body can ask
the MSA to organize the testing of the Al system through technical means and with the
involvement of the requesting public authority or body."™

Remarkably, the Al Act appears to limit their competence to Annex Il high-risk Al systems
and creates confusion regarding the extent to which prohibited, Annex | high-risk Al
systems or even general-purpose Al systems would also fall under their purview. In our
opinion, article 77 Al Act has to be interpreted in the sense that this type of actor can still
intervene in the supervision of prohibited, Annex | high-risk systems and general purpose
Al systems but that it only has the right to request and access Al Act-documentation
under article 77 Al Act with respect to Annex Ill high-risk Al systems.™ Recital 157 Al Act
also points in that direction, given its explicit confirmation that the Al Act is “without
prejudice to the competences, tasks, powers” and by stating that “where necessary for
their mandate, those national public authorities or bodies should also have access to any
documentation created under this Regulation.” At the same time, the explicit reference
to Annex Il high-risk Al systems cannot be entirely disregarded. Otherwise, that reference
would lose all meaning and relevance.

By 2 November 2024, Belgium has to map and identify the relevant public authorities
or bodies supervising fundamental rights, publish the related list and notify it to the
European Commission and the other member states. In practice, this means that the
Belgian lawmakers will have to map which entities in Belgium can be considered to
be (i) public authorities or bodies that (ii) have a mandate to supervise or enforce EU
fundamental rights legislation and hence enter into the scope of this provision.™

Probable federal and Flemish candidates, based on a high-level understanding of their

13 The explicit reference to the right to non-discrimination is an exemplary and not a restrictive
reference.

N4 Art. 77 Al Act.

15 A MSA can order or conduct testing of products in accordance with its powers granted by Regulation
2019/1020.

16 This interpretation also appears most in line with article 79 Al Act which entails the possibility that

national public authorities or bodies protecting fundamental rights are involved in procedures regarding all Al
systems presenting a risk (i.e. going beyond the Al systems covered by the risk categories within the Al Act).

n7z This means that their mandate should explicitly evidence that they are tasked to supervise and/or
enforce fundamental rights. An example of a body that appears to be excluded on this basis is the Combat
Poverty Service (Steunpunt tot bestrijding van armoede, bestaansonzekerheid en sociale uitsluiting)
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current task or mandate for supervising and enforcing fundamental rights, are (non-
exhaustive):
a. Economic Inspection (Economische Inspectie)
b. Social Inspection (Arbeidsinspectie)
c. Belgian, federal data protection authority and the Flemish Data protection authority
(Vlaamse Toezichtcommissie)

d. Unia

e. Federal Institute for Human Rights (Federaal Instituut voor de Rechten van de Mens)

f.  Flemish Institute for Human Rights (Viaams Mensenrechteninstituut)

g. Institute for the equality of women and men (Instituut voor de gelijkheid van vrouwen
en mannen)

h. Myria (Federal Migration Centre)

Central Supervisory Board for the Penitentiary System (Centrale toezichtsraad voor

het gevangeniswezen)

j.  Flemish Office of the Children's Rights Commissioner (Kinderrechtencommissariaat)

k. The Federal and Flemish Ombudspersons (Federale ombudsman, Viaamse
Ombudsdienst)

l. A variety of other Ombudspersons (such as e.g. Ombudsfin and Ombudsman
Insurances (verzekeringen))"™

m. The Flemish media authority (Vliaamse Regulator voor de Media)™

The supervisory authority for the judiciary system (Hoge Raad voor Justitie)

S

Based on an interpretative note shared by the European Commission, national or
other judicial authorities, acting in their judicial capacity, should be excluded from
the scope of article 77 Al Act. Apart from the Belgian federal judiciary system, this also
excludes the four Flemish administrative courts (i.e. Handhavingscollege, de Raad voor
Vergunningsbetwistingen, de Raad voor Verkiezingsbetwistingen en de Raad voor
betwistingen inzake studievoortgangsbeslissingen).

We deem it recommendable to identify and list as much authorities as possible in order
to guarantee public transparency on this matter. After all, the Al Act does not appear to
make the attribution of the powers included in article 77 Al Act explicitly dependent on
whether or not such authority or body is explicitly assigned or recognized as such. In other
words, any entity that is (i) a public authority or body that (i) has a mandate to supervise
or enforce EU fundamental rights legislation, should de jure be able to take advantage of
article 77 Al Act.

Belgium should establish procedures that the relevant public authorities or bodies can
use to notify requests for information under article 77 Al Act to the competent MSA.
Moreover, procedures to request technical testing by the MSA and related mechanisms

18 To the extent they ‘supervise’ or ‘enforce’ relevant rules. This requires a case-by-case assessment.

19 The European Commission also mentions media supervisory authorities in its interpretative

note. While we understand that the VRM can protect fundamental rights in certain cases (such as media
pluralism or consumer protection), we see no obvious link between the VRM's current competence, relevant
fundamental rights and Annex Il Al Act. Thus, while the VRM could be a possible relevant actor under Art 77, it
seems unlikely to us at this point that a relevant situation resorting under the competence of the VRM would
arise.
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for cooperation among MSAs and the relevant public authorities or bodies should also
be created. Finally, it will likely be beneficial to the working of both types of actors if
additional information exchange and cooperation mechanisms are introduced to
strengthen their functioning. A concrete suggestion is to allow for this type of actor to
play a role in the enforcement of article 5 Al Act (i.e. the prohibited Al practices). For
instance, it should be possible for a fundamental rights authority to inform a MSA of
potential violations of Union fundamental rights law involving Al systems, so that the MSA
can take this into account in its surveillance activities.
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5. SUMMARY

The Al Act requires the Belgian legislator to designate national competent authorities

for the implementation and the enforcement of the Al Act. The designated national
competent authorities must include at least one notifying authority, concerned with
evaluating and notifying conformity assessment bodies, and one market surveillance
authority, concerned with verifying that products and services on the market comply with
the Al Act's requirements. Additionally, the legislator may assign other public entities to
act as a national competent authority.

Every designated national competent authority can provide guidance on the
implementation of the Al Act, request documents from providers and require providers
of high-risk Al systems to demonstrate compliance. Precisely because every national
competent authority can provide guidance, we recommend that the Belgian legislator
and the involved authorities establish effective and appropriate coordination
mechanisms to provide legal certainty to various stakeholders. To facilitate a uniform
interpretation of the Al Act, and for various practical and resource considerations, we
recommend that the number of designated authorities (particularly market surveillance
authorities) is limited.

With regards to NAs, we recommend that the Belgian legislator designates the existing
authorities currently already acting as NAs under the specific product harmonisation
legislation mentioned in Section A, Annex | of the Al also as NAs under the Al Act. This
enables continuity for the current NAs and notified bodies without creating excessive
difficulties in the interpretation of the Al Act's requirements for high-risk Al systems since
NAs primarily evaluate conformity assessment bodies (as opposed to evaluating Al
systems). There is no need to designate NAs for high-risk Al systems under Annex Il Al Act.

On the topic of market surveillance authorities, we recommend that the Belgian
legislator prioritises legal certainty and a uniform, consistent interpretation of the

Al Act. This can be achieved by centralizing market surveillance as much as possible

in a single market surveillance authority, while enabling cooperation and knowledge
sharing between that authority and product-specific authorities under the existing
product harmonisation legislation mentioned in Annex | Al Act. For Annex lll, we
recommend that the Belgian federal data protection authority is designated as the
market surveillance authority for biometrics, migration and administration of justice.
Depending on the legislator's judgement, Annex Il high-risk Al systems related to law
enforcement can also be surveilled by the data protection authority or, alternatively, the
COC can be designated as the competent authority for this topic. For the remaining
categories of high-risk Al systems under Annex lll, our recommendation is again to

make a central market surveillance authority competent, supported by sector-specific
authorities providing sector-specific knowledge. We recommend that the FPS Economy
is designated for the role of central market surveillance authority. If this suggestion to
centralise market surveillance is not followed, we recommend that the various product-
and sector-specific market surveillance authorities sufficiently coordinate to ensure a
shared, baseline interpretation of the Al Act's requirements for the sake of legal certainty
of the various stakeholders.
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The supervision of prohibited Al practices is not explicitly regulated in the Al Act. We
recommend including this supervision in the competence of the designated market
surveillance authorities for the Al Act. Concretely, prohibited Al practices which are closely
tied to consumer protection can be overseen by the FPS Economy. Prohibited Al practices
closely tied to personal data processing can be overseen by the Belgian federal data
protection authority (or the COC when there is a link with law enforcement).

The supervision of Al systems with increased transparency obligations is also not
explicitly assigned to an authority by the Al Act. We recommend allowing all designated
market surveillance authorities, as well as all authorities competent for the enforcement of
the DSA, to enforce these increased transparency obligations. This is due to the potential
overlap of DSA obligations with the increased transparency Al Act obligations, as well

as to accommodate for the expectations of affected persons regarding the authority to
which they could submit a related complaint.

Finally, regarding national public authorities or bodies supervising fundamental

rights and their power to request documentation created under the Al Act to fulfil their
mandate, we recommend that Belgium lists as many of these authorities and bodies as
possible in its notification to the Commission. Since the power to request documentation
is automatically given to the respective public authorities or bodies by the Al Act, this
increased transparency will be especially useful for Al providers. Furthermore, we highly
recommend establishing communication lines and cooperation procedures between
these national public authorities and designated market surveillance authorities to the
benefit of both authorities’ enforcement efforts.
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